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Judgment and Commitment 
Notice of Appeal, Criminal 


[ Filed in Open Court June 22, 1959] 
Holding a Criminal Term 
[ INDICTMENT] 
The Grand Jury charges: 


On or about May 22, 1959, within the District of Columbia, James 
H. Carter with malice aforethought, murdered Betty M. Martin, by 
means of striking and beating her with his hands and fists, of which 
striking and beating the said Betty M. Martin, on or about May 25, 1959, 
did die. 
/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: Clifford P. Owen 
Foreman. 


[ Filed June 26, 1959] 


PLEA OF DEFENDANT 


On this 26th day of June, 1959, the defendant James H. Carter, 
appearing in proper person and by his attorney Wilfred Milofsky, being 
arraigned in open Court upon the indictment, the substance of the charge 
being stated to him, pleads not guilty thereto. 


The defendant is remanded to the District Jail. 
By direction of 
DAVID A. PINE 


Presiding Judge 
Criminal Court #7 


* * * 
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[ Filed May 27, 1960] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
Monday, November 30, 1959. 


The above-entitled case came on for trial at 1:45 o'clock p.m., 
on November 30, 1959, in the United States District Court for the District 
of Columbia in the Courthouse at Washington, D. C. 

* * * * 

MR. BLACKWELL: Your Honor, at this time, I believe, due to the 
cooperation of defense counsel in this case and in expediting this matter, 
without making any sacrifice of the rights of his client, we can enter 
into a stipulation, which is frequently ente red into in these homicide 
cases, Your Honor, that is, the identification of the remains of the de- 
ceased. | 
I believe it can be stipulated by and between the defense and the 
Government, Your Honor, that if Mr. Ralph H. Ellison, of 6104 McArthur 
Boulevard, and Mr. Donald F. Ricketts, 6408 Broad Street, Bookmont, 
Maryland, who is the brother of the deceased, should testify, that they 
will testify that they identified the remains of Mrs. Betty Martin to the 
morgue attendant, the morgue attendant by the name of Alex Salick, 
S-a-l-i-c-k; and we will further stipulate that Mr. Salick on the 25th of 
May identified the remains of Mrs. Martin to the Deputy Coroner, Dr. 
Murphy, who performed an autopsy on the remains of the deceased. 

In other words, the testimony of three witnesses, Your Honor, two 
who identified the body to the morgue attendant, and the morgue attendant 
who identified the remains to the Deputy Coroner, I believe that can be 
stipulated. | 

Is that stipulation correctly stated, Mr. Milofsky ? 

MR. MILOFSKY: We will so stipulate, Your Honor. 


THE COURT: All right, it will be so stipulated. 


* * * 


PEREGRINO NATIVIDAD 


called as a witness by the United States and, having been first duly sworn, 


4 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. Will you state your name, please, Doctor? A. Iam Dr. 
Peregrino Natividad. 

Q. Are you on the staff of Casualty Hospital here in the District 
of Columbia? A. Yes, sir. 

Q. And were you on the staff of Casualty Hospital on the 25th of 
May of this year? A. Yes, sir. 

Q. Did there come a time when you had occasion to see one Betty M. 
Martin during her lifetime? A. During her lifetime? 

Q. Well, I will ask you: Did you see her during the 25th? A. Yes. 

Q. Well, what was your occasion in seeing her, sir? A. The 

nurse called me to her room to check on her, and when I saw her 
at that time, she was pronounced dead. 

Q. You did pronounce her dead? A. Yes. 

Q. Did you make any examination of her further, other than pro- 
nouncing her dead, sir? A. Of course, we always examine the vital 
signs before pronouncing anybody dead. 

Q. Will you state that again, please? A. Well, we always examine 
them for the vital signs of life before pronouncing anybody dead. 

Q. All right. Well now, did you examine Mrs. Martin on this 
particular occasion? A. Mrs. who? 

Q. Mrs. Betty Martin. A. I examined her heart for the pulse, 
for the blood pressure, and that is all; the same as before pronouncing 
anybody dead. 

MR. BLACKWELL: I have no further questions, Your Honor. You 
may inquire. 

CROSS-EXAMINATION 
BY MR. MILOFSKY: 

Q. Had you seen her, the deceased, prior to the occasion that you 

pronounced her dead? A. Not that I remember, sir. 


Q. To the best of your recollection, this was the only time you 


sawher? A. Yes, sir. 
Q. Now, did you examine her beyond checking her heart and blood 
pressure? A. No, sir. 


Q. I presume at the time that you examined ee was wearing a 
hospital nightgown or pajamas; is that correct? A. I cannot recall that. 

Q. Well, when you put the stethoscope to her heart, you removed 
whatever clothing may have been covering her; is that correct? A. Yes, 
sir. | 

Q. And in so doing, you bent over and examined her and you got 
pretty close to her; is that correct? A. Yes, sir. | 

Q. Now, did you notice anything unusual about her appearance at 
that time? A. Well, one thing I noticed, she was under an oxygen tent, 
and as far as her physical examination is concerned, I say, I don't know 
what you mean by anything unusual, sir. ! 

Q. My question is: Did you notice anything unugual about her phy- 
sical appearance at the time that you checked her condition? A. At 
that time there I was checking her heart beat, she was unconscious, and 
she does not respond to me. | 

Q. But you didn't notice anything unusual about her physical ap- 
pearance? 

THE COURT: Can't you put your question Bae 

MR. MILOFSKY: Cosmetically. Excuse me, Your Honor. Does 
that help? Cosmetically? 

THE WITNESS: Cosmetically? You mean her physical appearance ? 


BY MR. MILOFSKY: 


Q. Yes. A. She was cold, and about her face I cannot tell any- 


thing, because she had some sort of bandage on her face. 

Q. Do you remember where that was located? A. Ican't recall, 
but it was on her face. | 

Q. Was ita large bandage? A. It was a large) bandage. 

Q. What part of her face did it cover? A. I can "t recall that. 

Q. Was it about the size ofa bandaid? A. There are different 


| 
sizes of bandage, sir. | 
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THE COURT: You say it was the size of a bandage? 
MR. MILOFSKY: No, sir, I said a bandaid. 
THE COURT: You said bandaid, but what did the Doctor say? 
THE WITNESS: There are many sizes of bandage. 
Of course, I did say it covered more or less her eyes, around her 


nose and her eyes. 
BY MR. MILOFSKY: 

Q. Was it all one bandage or were there several bandages? A. It 
was all one bandage. 

Q. Was her eye completely covered? A. That, I don't recall. 

Q. Can you locate the area of her face, on either side--I am not 
interested in which side of her face was covered, but the area of, which- 
ever side it was, to what extent it was covered by a bandage. Is my 
question clear? A. Yes, it is quite clear, sir. AsIsay, I don't 
recall. 

Q. You don't recall? A. No. 

Q. The size of the bandage? A. I don't know what you mean by 
the size of the bandage. 

Q. Well, a bandage might be one inch by two inches. A. Oh, 
it is more than that, sir. 

Q. Did it cover an area from her eye to her jaw, or about her 
jaw? A. No, it just covered, I think, as far as I can recall, from this, 

her nose, to the part of the eye. 

Q. You never had any occasion to remove that bandage, did you? 
A. No, I didn't bother. 

Q. Will your hospital records indicate whether bandages were 
ever applied to her at the time she was in the hospital? A. Do you mind 
if I check, sir? 

Q. Well, you don't have to check to answer my question. The ques- 
tion is: Would the hospital records reflect any bandaging done to this 
patient while she was in the hospital? 

THE COURT: How does he know unless he looks? 

BY MR. MILOFSKY: 
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Q. Go ahead and look, Doctor. A. It should be noted. 

Q. The answer is: It should be noted. Now, please examine it 
forme. A. Allright, sir. I don't find any note there about the bandage. 
Whether it was reported, I don't know. 

Q. Well, in view of your statement that had bandages been ap- 
plied, it should have been noted, would you infer from that that you might 
be mistaken as to any bandages on her face? | 

MR. BLACKWELL: I object, Your Honor. I don't think that is a 
logical inference from the testimony given by the Doctor. 

MR. MILOFSKY: I think it might help the jury. 

THE COURT: He didn't say it was logical. He just asked him if 
he would infer. You may answer the question. | 

THE WITNESS: Would you repeat the question? | 

MR. MILOFSKY: Will you read the question, Mr. Reporter? 

(The last question was read by the reporter.) 
THE COURT: Don't use "infer." You better start it over again. 
BY MR. MILOFSKY: | 

Q. Is it fair to say, in view of the fact that if bandages had been 
applied they would have been noted in your records, is it then fair to 
say that you may be mistaken about whether there were bandages on her 
face, or not? A. Well, could it be that somebody failed to note it? 

Q. That is a possibility. Is it also a possibility that you are 
mistaken about it, sir? A. Well, Iam onlya human being, sir, 
and all can make mistakes, sir. 

Q. Doctor, please understand me. I am not Bee you or 
attempting to or trying to embarrass you. A. Yes. | 

Q. All right, sir, is your answer yes, or no, that you could be 
mistaken? A. Well, asIsay, they could be mistaken. 

Q. Now, assuming for the moment that there was a bandage on 
part of her face, did you notice anything unusual cosmetically about the 
rest of her face? A. I can't recall that. 

Q. You can't recall? A. No. | 

Q. When you took her blood pressure, did you use an instrument 
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or did you just hold her wrist? A. I used an instrument. 
Q. Isee. Then her arm was bare? A. Yes, sir. 
Q. Do you remember if her anatomy was bare? A. Except for 


her arm and her left chest, to examine her heart, there was nothing bare. 


Q. Did you notice anything unusual cosmetically about her arm and 
her left chest, or the left part of her anatomy that was exposed? A. I 
don't recall anything. 

Q. Do you remember observing a bandage on any of her hands? 
A. Idon't remember. 

Q. Either of her hands? A. I don't remember. 

Q. Isee. In scanning the record a moment ago, did you notice 
any place in there where there had been bandages for her hands or either 
ofthem? A. I didn't notice any. 

Q. After pronouncing her dead, did you ever see her again? 

A. No, sir. 

Q. Do you know the name of the doctor who was in charge of her 
case? A. I think one of the residents of Casualty Hospital saw her 
more than anybody else because he was the one assigned to this case. 

Q. What was his name, sir? A. His name was Dr. Igor 
Malendi. 

Q. May I see those records, Doctor? A. Yes, sir. 

Q. Iam showing you a page from the Casualty Hospital records 
concerning Betty Martin. Would you read this sentence from that page? 
A. This is written by the other doctor. I will read it as far as I can 
understand it. 

Q. Fine. A. This one? 

Q. Yes, sir. A. Multiple old bruises of face and forehead. 

Q. Thank you. Now, will you explain to His Honor and the jury 
what is meant by ecchymosis? A. Ecchymosis means a subdural 
bleeding, which is usually caused by a blunt instrument hitting the body. 

THE COURT: Would you read that again, from the report? 

MR. MILOFSKY: Multiple, parenthesis old parenthesis ecchy- 
mosis of face and forehead. 


BY MR. MILOFSKY: 

Q. Now, in layman's language, would it be correct to call ecchy- 
mosis in the area described here as a black eye? A. Well, if it is 
around the eye or in the region of the eye, it is a black eye. 

Q. Isee. Now, what is the significance of the word "old"' to you 
asadoctor? A. Asa doctor, I should have treated that as a black eye 
that the patient or anybody had for quite a while. | 

THE COURT: Does it have a date? What is the date on that? 

MR. MILOFSKY: The date on this particular page, Your Honor, 
is May 24th. | 

BY MR. MILOFSKY: 

Q. That would have been a Sunday; is that correct, sir? A. Yes. 

Q. She died on a Monday, is that correct, when you examined her? 
A. She died on the 25th. | 

Q. She died on the 25th? Well, you don't a whether that was 
a Monday. 

MR. BLACKWELL: He has just given the date, Your Honor. 

THE COURT: It is not important. The date is ath right. 

BY MR. MILOFSKY: | 

Q. She died on the 25th. This was written on the 24th. Now, as- 

suming that the 24th was a Sunday, would you say that an old bruise would 


necessarily have been inflicted more than two or three days prior to this 
observation? A. I don't understand you, sir. 


Q. Let us assume that a bruise was inflicted on Saturday morning, 


and if you observed the bruise on Sunday, would you call it an old bruise? 
A. For me, no, sir. | 
Q. Now, suppose it had been inflicted on Friday, | would you call it 
an old bruise? A. No. | 
Q. That would have been three days old. Suppose it was four 
days old, inflicted on Thursday, would it be becoming old at that time? 
A. That would be-- | 
THE COURT: You missed a day there. Thursday to Sunday is not 


four days. ! 
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MR. MILOFSKY: Well, Iam going back to Saturday, to Friday, 

to Thursday. That would be three days, Your Honor. 
BY MR. MILOFSKY: 

Q. Well, going back to Wednesday, would a bruise-- if you ob- 
served a bruise--well, strike that. 

Would you characterize a bruise as old which was inflicted on a 
Thursday before a Sunday that you observed it? A. I would not. 

Q. You would not. Well, suppose a bruise or black eye were a 
week old, would you then call itold? A. I would call it old. 

Q. You would callitold? A. Yes. 

Q. Now, you didn't see the bruise as referred to in the hospital 
records; is that correct? A. No, sir. 

Q. With or without a bandage? A. I didn't see it, and I told you 
I cannot recali seeing the patient before I pronounced her dead. 

MR. MILOFSKY: All right, sir. Ihave no further questions, Your 
Honor, of this witness. 

REDIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. Doctor, do you recall whether or not the deceased had one or 
two eyes? A. You mean, you are asking me? 

Q. Iam asking you whether or not you observed whether or not the 
deceased was minus an eye, Doctor? A. I did not examine this patient 


before she died so the only thing I examined her, when they called me to 


see her, was the vital signs, heart and lungs. 

Q. You talked about this multiple ecchymosis, whatever it is. 
A. Yes, sir. 

Q. Which you indicated was an old bruise. Was that near the eye? 
A. That was written by another doctor, sir. 

Q. That was written by another doctor? _ A. Yes, sir. 

Q. It was referring to the eye; is that correct? A. Yes, sir. 

MR. BLACKWELL: I should have asked this question on direct 
examination, Your Honor, but I would like to have the Court's permission 
to ask it now. 
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BY MR. BLACKWELL: 
Q. Do you have your records there, Doctor? A I don't have it. 
MR. MILOFSKY: I have that. | 
BY MR. BLACKWELL: | 
Q. Do these records indicate when the patient, that is, the de- 
ceased, was admitted to Casualty Hospital, sir? Al Well, the ad- 
mission sheet here, the patient was admitted on the 24th of April 1959. 
Q. Whattime of day? A. 10:15. It doesn't say whether it is 
a.m. or p.m. | 
Q. It doesn't say a.m. orp.m.? A. Do you mind if 1 try to 
check it? 
MR. MILOFSKY: I believe he just said April and I believe the Doctor 
meant-- | 


THE WITNESS: I mean May, Iam sorry. This says 10:15 a.m. 


BY MR. BLACKWELL: | 
Q. Thank you. And what time did you pronounce her dead? A. I 


pronounced her dead, May 24, 1959, at 9:25 a.m. 

Q. Do your records there indicate the condition of this patient, 
whether she was conscious or unconscious at the time she was admitted 
to the hospital? A. I didn't see her when she came to the hospital. 

Q. Do the records indicate? A. The record says she was un- 
conscious. | 

Q. Do those records show that she ever regained consciousness 
while she was in the hospital? A. No. 

MR. BLACKWELL: Thank you. I have no further questions. 

THE COURT: Do you have any further questions? 

MR. MILOFSKY: No, Your Honor. | 

THE COURT: Is there any reason why the Doctor cannot be ex- 


cused? 
MR. BLACKWELL: We would like to request that he be excused, 
Your Honor. 
THE COURT: You may be excused, Doctor. Thank you. 
THE WITNESS: Thank you, Your Honor. | 
(Witness excused. ) 
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* * 
THOMAS R. JOHNSON 
* * 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. State your name and assignment, Officer. A. Thomas R. 
Johnson, assigned to Scout 52, in Precinct No. 5. 

Q. Were you so assigned on May 24th of this year, Officer? 

A. Yes, sir, I was. 

Q. What were your hours of duty, please? <A. 8:00 a.m. to 
4:00 p.m. 

Q. Did there come a time on May 24th that you received a complaint-- 
did you receive a call to go to 635 G Street, Southeast, apartment No. 2 
during that day? A. Yes, sir. 

Q. About what time of day was it, sir? A. It was approximately 

8:20 a.m. 

Q. And what) was the nature of the complaint that took you to 635 
G Street, address? A. It was a need of an ambulance call. 

Q. Upon arrival there did you observe anyone? A. Yes, sir, 

I did. 

Q. Who did you observe there? A. I observed Mr. Carter, the 
defendant, and Betty Martin. 

Q. And where was Betty Martin? A. Betty Martin was laying 
on the bed. They were dressing her. 

Q. What? A. They were dressing her. 

Q. They? Who were dressing her? A. Mr. Carter and Mrs. 
Layne. 

Q. What was her condition that you observed? A. She was un- 
conscious. They were putting a skirt on her. She was naked from the 
waist up. 

* * * * 

THE COURT: Wait just a minute. How long after you arrested 

him, Officer, did you talk with him? 


| 
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THE WITNESS: Well, I talked to him before I arrested him. 
THE COURT: Was it before you arrested him that you talked to 
him? | 


THE WITNESS: Yes, sir, right at the scene. 
* * * 4 * 
BY MR. BLACKWELL: | 

Q. Now then, how soon after she had been taken away in the am- 


bulance was it before you started to interrogate the defendant in this case, 
James H. Carter? A. WhenJI first arrived, I asked Mr. Carter what 
had happened to her. | 
He said that she had been in a drunken condition for about two days, 
I believe it was, and that she had been falling around and bumping into 
different objects, and that was the only questioning I did to him. 
I asked him how she got the bruises on her. 


* * * 


Q. Did you observe any bruises on the deceased? 


* * * 
Q. All right. Now, while Mrs. Martin was there, during the 
course of time that you saw Mrs. Layne and the defendant attempting to 
dress her, did you observe any bruises on the deceased? A. Yes. 
Q. Where did you observe the bruises? A. Around her face, and 
her right arm was all bruised, and both eyes. 


Q. And did you question the defendant concerning those bruises? 
A. Yes, sir, I did. | 

Q. What did he say about that? A. He said she was in a drunken 
condition and kept falling about the house. | 


Q. Did you question him further at the scene? | A. No, sir, 
I didn't. | 
* * 


CROSS-EXAMINATION 


BY MR. MILOFSKY: 
* * 
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Q. What is the first room you walk into? A. Bedroom, living 
room, and everything combined. 
* * * x 
Q. Now, what did you first observe upon walking into this room? 
A. lIobserved Betty Martin laying on the bed with her face bruised. 
* * * * 
Q. Did he say anything further? A. That is all, except that he 
had called the ambulance. 
Q. He told you that? Then you did learn that he called the am- 
bulance? A. Yes, I believe he did, sir. 
Q. Did you have any conversation with Mrs. Layne? A. No. 
Q. None atall? A. No. 
Q. She was)occupied trying to clothe the then unconscious Betty 
Martin; is that right? A. That is right. 
Q. Did you wait until the ambulance came? A. Yes, sir, I did. 
Q. How long did it take for it to arrive? A. I would say ap- 
proximately five minutes. 


¢ 


Q. Five minutes? What did you observe about the physical 
appearance of the deceased? A. Her face was bruised up and she had 
black eyes. 


Q. Now, you are saying black eyes; is that correct? A. Yes. 
Q. Botheyes? A. Both eyes. 
Q. Good and black? A. Yes, good and black. 
Q. Indicating a severe beating; is that correct? A. That is 
correct. 
Q. Any blood around her face? A. No; there was blood on the 
pillow case. 
Blood on the pillow case? A. That is right. 
Near her head? A. Around that; yes. 
No blood on her forehead or mouth? A. I didn't see any. 
Did you look inher ears to see if she was bleeding there? 
A. No, I didn't. 
Q. No open wounds on her face? A. No. 
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Q. Were you curious as to how the blood got on the pillow? 
A. Yes, I was, or I would not have brought him into the station. 
| 
Q. But you could not determine at that time where the blood came 


from, could you, because there was none on her face 2! A. No, sir, I 


could not. 

Q. Were there any marks on her forehead? A That, I don't 
remember. 

Q. You do remember two big black eyes? A. Yes. She had 
multiple bruises all over her face. Whether she had them on her fore- 
head, I don't know. | 

Q. Multiple bruises? A. Yes, sir; she had bruises all over. 

Q. Have you ever seen other persons with bruises? A. Yes, I have. 

Q. Do you always call them, or characterize them as multiple 
bruises? A. Yes, Ido. | 

Q. Did she have any contusions? A. No, not se I can say. 

Q. Did you notice whether her mouth was scuffed, as if it had 
been hit, or whether she had any abrasions around her mouth? A. I 
didn't notice. | 

Q. Did you notice a bruise on the side of her jaw? A. Yes, I 
did. | 
Q. You haven't stated that up to now, have you? A. Isaid she 
had multiple bruises all over. | 

Q. Well, let's try to narrow it down. Did she have on her body? 
A. Onherarm. She had a large one on her right arm. 

Q. Abruise onher rightarm? A. Yes. | 

Q. By the biceps? A. That is right. | 

Q. What color bruise was that? A. Blue. | 

Q. Black and blue? A. Yes. | 

Q. Any yellowinit? A. Yes. 

Q. Anyplace else? <A. That is all. | 

@. Anythingonherknee? A. Ididn't see her knee. They had 
her skirt up. They were pulling the skirt up when I cae in, and I 


didn't lift the skirt to see. 
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Q. Did you notice whether apart from that skirt she was nude? 


A. As far as I could see, she was, yes. 


Q. Any bruises on her back? A. She was laying on her back. 
I didn't turn her over. 

Q. Did you see the ambulance attendant pick herup? A. No. 

I was standing in the hallway. 

Q. Anything unusual about her eyes, except the fact that they were 
both big and black? A. I didn't take notice. 

Q. Is your answer, no? 

THE COURT: He said he didn't take notice. 

THE WITNESS: I didn't take notice. 

* * * * 
Washington, D. C. 
December 1, 1959 

* * * * 

MR. BLACKWELL: I might say that Mr. Milofsky and myself 
went to the Casualty Hospital yesterday, in company with the court 
reporter, as Your Honor ordered, and we were successful in taking the 
deposition of the person and everything went off nicely. 

THE COURT: And we have the deposition here this morning? 

MR. BLACKWELL: We have it. 

THE COURT: And you have copies of it? 

MR. MILOFSKY: Yes, sir. 

MR. BLACKWELL: Yes, sir. 

THE COURT: Is that all? 

MR. MILOFSKY: That is all. 

THE COURT: Bring the jury in. 

* * * * 

76 THE DEPUTY CLERK: All witnesses in the case of United States 
versus James H. Carter who have not testified please go to the witness 
room. That's all witnesses in the case of James H. Carter. 

(The prospective witnesses left the court room.) 

MR. BLACKWELL: Ready for the government. 
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MR. MILOFSKY: Ready for the defendant. 
THE COURT: Call your next witness. 
Thereupon, 


DR. CHRISTOPHER JOSEPH MURPHY 
was called as a witness for and on behalf of the government, and, after 
having been first duly sworn by The Deputy Clerk, was examined and 
testified as follows: | 
DIRECT EXAMINATION | 
BY MR. BLACKWELL: ! 

Q. State your fullname, Doctor, please. A. | Christopher 
Joseph Murphy. | 

Q. You are Deputy Coroner in and for the District of Columbia; 
are younot? A. Iam one of them; yes, sir. | 

Q. How long have you been a Deputy Coroner for the District of 
Columbia, sir? A. Pretty close to thirty years. | 

Q. Are you a member of the medical profession, sir? A. Iam 
and have been so for 45 years. | 

Q. And what school are you a graduate of? A.| | Res 
University. | 

MR. BLACKWELL: I take it, Mr. Milofsky, you stipulate the 
qualifications of Dr. Murphy? 

MR. MILOFSKY: I know the Doctor is qualified but I would like 
to ask him a few questions, if I may. | 

MR. BLACKWELL: Very well. Ihave no sepia He may do 
so at this time, Your Honor. | 


EXAMINATION ON QUALIFICATIONS OF THE 
WITNESS 


BY MR. MILOFSKY: 
Q. You have a private practice of your own; is that correct, 
Doctor? A. Idon'tnow. Iam retired, sir. I did. | 
Q. When did you retire, sir? A. From active practice? 
Q. Yes, sir. A. About a year and a half ago. 


Q. Did you consider yourself a specialist or general practitioner? 
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A. I did mostly surgery. 
Q. You were a surgeon? A. Yes, sir. I did mostly surgery. 
You are classified as a surgeon if you so desire, but I classified myself 


as a man doing general work and doing his own surgery. 


Q. Then you were a general practitioner who did his own surgery? 


A. That is correct; and surgery for others. 

Q. Begpardon? A. And surgery for others, of referred cases. 

Q. Was there any time, Doctor, during or even up to the present 
time when you considered yourself a pathologist? A. Strictly speaking, 
not a true pathologist, but if it was necessary to do pathological work in 
the performance of my duties as a surgeon and a general man and also as 
Deputy Coronor for the District of Columbia, and I received special 
training in that line for that purpose. 

Q. When did you receive this training? A. When? 

Q. Yes, sir. A. Back about 25 or 30 years ago. 

Q. Since you graduated from medical school have you taken any 
courses in pathology? A. Yes. I attended the Clinics of Gonzales, 
New York, in 19-- I think it was along about 1919 or 1920. 

Q. Perhaps it would be good to define what a pathologist is. 

A. A pathologist is a man that studies tissues for the purpose of making 
a diagnosis which will either be done by fixation of microscopic exami- 
nation or by microscopic examination, or-- 

Q. (Interposing) Was--Iam sorry. Go ahead. A. Also, a 
man who does autopsies for the purpose of determining the cause of 
death in an individual where permission has been granted. Iam not 
talking about coroner's cases now. But where permission has been 
granted by the family because of the fact he is not able to make a diag- 
nosis during the lifetime of the individual. 

Q. Isee. A pathologist in the latter situation you described would 
be called in. But you do not classify yourself today as a pathologist. 

A. Iam not strictly a pathologist. 

Q. Allright, sir. Do you receive in your office current literature 

in the particular field of pathology? A. Ido, sir; orIdid, sir when 
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Thad an office. Idon't have an office now. | 
Q. You mean up to a year and a half ago? A. Yes, sir. 
Q. Was this a medical magazine of some sort? A. That is 
correct. | 


Q. Do you recall--I won't be surprised if you don t--but do you 
recall the name of it, sir? A. One was put out by the American 
Institute of Pathology. | 

Q. Did you subscribe to this? A. Sir? 

Q. Did you subscribe to this? | 

MR. BLACKWELL: If Your Honor please, I submtt it is im- 
material whether or not the Doctor subscribed to a paper or magazine. 
The fact is, he has read it. | 

THE COURT: I think so, but I will perme the question. 

BY MR. MILOFSKY: 


Q. Did you subscribe to this magazine, sir? A. I don't recall 
now. It was so many years ago I was getting it I don't recall if I subscribed 
to it or if it was voluntarily sent to me. | 

Q. Do you remember how frequently you received it? A. That 
was a bi-monthly magazine. 

Q. You stated earlier you were a surgeon. Have you ever per- 


formed any surgery on the head or the brain? A. I did not do head 


surgery, no, sir, brain surgery. | 


Q. How many cases can you recall in your experience as a doctor 
and a coroner involving a subdural hematoma or subdural clot? A. How 
many cases have I seen? Is that your question, sir? 

Q. Yes. A. That's a very hard thing to answer. Ihave seen all 
cases in the District with the exception of time I would be off that have 
died in the District as a result of head injuries. | 

Q. Iam specifically referring to subdural hematoma. A. Sub- 


dural hematoma is a head injury. | 


Q. Yes, but cerebral hemmorage is also a head injury. A. Not 
necessarily, no, sir. You can have an apoplexy which is not a head 


injury. | 
| 
| 


20 

Q. It would be damage to the head. A. It would be damage to 
the head; yes, sir. 

Q. Getting back to my question, can you recall--I don't expect 
you to give me the precise number, Doctor--but approximately how many 
subdural clots have you had occasion to examine yourself in your ex- 
perience as a coroner in the District of Columbia? Onea year, five 
a year or twenty-five a year? A. I would say probably about a thousand. 

Q. Athousanda year? A. No, sir. A thousand over the period 
of time. 

Q. Over a period of thirty years? A. Yes, sir. And that, of 
course, is merely a guess and probably a minimum. | 

When I say that is a minimum I mean there is many a head that we 
open in performing an autopsy for the purpose of elimination to determine 
whether or not there is some head injury and we find a perfectly normal 
head. 

Q. How many times in the past thirty years--pardon me--have 
you been called upon to testify with respect to the age of a subdural clot 
or hematoma? A. Many times. 

Q. Manytimes? A. Yes, sir. In the courts in the District of 
Columbia and courts outside of the District of Columbia. 


Q. Would you say you have been called to testify--you have given 
an average of about, I believe, about 30 to 35 subdural clots per year 
which you have examined, that you have seen. Would it be fair to say 


you testified in about ten percent of those cases? 

MR. BLACKWELL: If Your Honor please, I didn't get that about 
his estimation of the number of these subdural clots a year. 

THE COURT: Well, he testified about a thousand in thirty years. 
It is a question of arithmetic. 

BY MR. MILOFSKY: 

Q. When was the last time you testified in court with respect to 
the age of a subdural hematoma? A. (Brief pause.) 

Q. Have you testified so during the past year? A. Yes, sir. 

Q. Youhave? A. Yes, sir. 
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MR. MILOFSKY: May we approach the bench, Your Honor? 
THE COURT: Yes. | 
(At the bench:) | 
MR. MILOFSKY: I want to state for the record I do not believe the 
Doctor is qualified to testify as to the pathology of the brain which he is 
to be called upon to do. 
THE COURT: The Court feels he is. 
MR. MILOFSKY: All right, sir. 
(In open Court:) 
MR. MILOFSKY: No further questions. 
THE COURT: All right. 
DIRECT EXAMINATION (Resumed) 
BY MR. BLACKWELL: 
Q. Doctor, did there come a time--strike that. You were being 


questioned concerning your qualifications. I believe you testified you 
performed approximately one thousand autopsies during the time you 
have been Assistant Deputy Coroner of the District of Columbia? 
A. No, sir. I didn't say that, sir. My response was to a question 
how many heads or subdural clots that I had seen during that time and I 
estimated one thousand. i 

Q. How many autopsies have you performed? A. | Around twenty 
thousand. | 

Q. Thanks Doctor. Doctor, directing your attention to May 25th of 
this year, did you have occasion to perform an autopsy on one Betty Marie 
Martin? A. Idid, sir. | 

Q. Prior to the time you performed this autopsy had the remains 
of the deceased been identified to you as Betty Martin? A. That is 


correct. 


Q. When and where did you perform this autopsy on the deceased? 
A. I performed the autopsy on the 25th of May, 1959, at one P.M. at 
the D. C. Morgue. 

Q. Will you describe this Betty Martin on whom you performed 


this autopsy as to height, weight and age? A. This decedent was 
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identified to me by the name of Betty Martin. She was a white girl with 
a given age of thirty. She weighed 105 pounds and was five feet five 
inches in height. ‘She was unclothed at the time of my examination. 

Q. Asa result of your performing the autopsy on the deceased, 
Betty Martin, did you arrive at a conclusion as to the cause of her 
death? A. I did, sir. 

Q. What was that conclusion and on what was it based? A. My 
conclusion was that she died as a result of a cerebral hemmorage, 
traumatic in character and cerebral compression. 

I will explain that. Cerebral hemmorage, traumatic in character, 
is a hemmorage of the brain caused by a force exerted from without 

coming in contact with the skull. Compression is the organization 
and fulfillment of the cerebral cavity with blood causing pressure that 
was forcing the brain in the foramen at the base of the brain causing a 
connonization of the base. 

Q. What could have caused this condition, Doctor? A. It was 
caused by a subdural hemmorage which was caused by a force exerted 
from without on the skull. 

Q. Did you observe any marks or bruises on the remains of the 
deceased? A. Yes, sir. 

Q. Will you tell His Honor and these ladies and gentlemen of the 


jury the nature of the bruises you observed? A. On the first things I 


noted was the left eye of this decedent had been removed and it appeared 
to me on examination that was about a month old. She had an abrasion 
on the upper and lower lip; she had ecchymosis, that's discoloration, or 
black eye, right eye, with an abrasion and an old scar in the eyebrow on 
the right side, healed. 

MR. MILOFSKY: Iam sorry, Doctor; Did you say something 
about abrasion to the eye? 

THE WITNESS: I said she had ecchymosis of the right eye. That's 
a black eye, in other words; and with an abrasion about tbe eye. - 

MR. MILOFSKY: Which eye? : 

THE WITNESS: Right, sir. There was an old scar in the right 
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eyebrow, healed, which was old. There was a contusion in the center 
of the right arm pit with a discoloration in the high part of the cheek bone 
on the right side. There were bruises on the left knee. | There were 
marks of medication on the backs of both hands. | 
Do you want me to go into the brain now. 
MR. BLACKWELL: Just a minute. Before you go into the brain, 
Doctor. ! 
BY MR. BLACKWELL: 


Q. You mentioned the fact there were these marks on the left 


knee. Did you form an opinion as to approximately how old those marks 
were? A. Some were new and some were old. When I mean old I mean 
they were three or four days old and could have been some a little longer, 
like an individual falling around. 
MR. MILOFSKY: What was that last sentence? Like an individual~? 
THE WITNESS: Falling around. | 
THE COURT: If you are not getting these I think you better move a 
little closer and not repeat everything the Doctor says. | 
MR. MILOFSKY: I will, Your Honor. I believe Ididn't repeat; 
I asked. | 
THE COURT: All right. 
BY MR. BLACKWELL: 
Q. All right, Doctor. You may proceed to the brain, if you please. 


A. On reflection of the scalp of the skull I found no evidence of a frac- 
ture skull externally? There was a contusion and a contusion is a bruising 
within a muscle and hemmorage in the temporal muscle on both the right 
and left side. (Pointing.) That is where Iam pointing.! There was a 
large subdural clot. Subdural clot is a clot that is between the brain 

and the outer walls of the skull. In other words, the skull is lined by a 
dura. That isa membrane. This membrane has two layers, one that 
covers the bone called the parietal dura, and the other one that covers 

the brain directly which is called the visural part. That space between 
these two membranes is the subdural space. That space is occupied 


by spinal fluid. Anything that gets into that space of a foreign nature 
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that will produce pressure encroaches upon the brain because of the fact 
that it doesn't belong there. Two things cannot occupy the same space 
at the same time without one producing its effects upon the other. 

I say this decedent had no evidence of a fractured skull but she had 
this large subdural clot with compression of the brain and connonization. 
That's what I explained to you a few moments ago. Causing pressure on 
the brain, forcing it down into the foramen, that space where the spinal 
cord comes off. 


There was likewise some pontial hemmorage. Pontial hemmorage 


is the pons which is the base of the brain caused by this connonization or 
pressure. 

This subdural clot showed organization and I estimated this to be 
about three days old. Other internal abdominal chest organs were 
negative as to pathology that would be a contributing factor in the death 
of this decedent. 

Q. What time did you say you performed this autopsy? A. One 
P.M., sir. 

Q. That was on the 25th of May? A. Yes, sir. 

Q. And you estimated the subdural clot to be approximately three 
days old? A. I did, sir. 

Q. Could this subdural clot have been brought about by one 
striking the deceased with his or her fists? A. It could, sir. It could 
have been caused by any force exerted from without on the head which 
would be of sufficient character to cause molecular disturbance within 
the brain. 

Q. Is there anything else you wish to say concerning your 
autopsy, Doctor? A. I did not do a blood analysis for alcohol on this 

decedent because of the fact the decedent had lived a sufficient 
length of time and was hospitalized and unconscious that that alcohol would 
have been liberated by oxidation and have been of no value at the time I 
did the autopsy or the time the decedent died. 

MR. BLACKWELL: Thank you, Doctor. You may inquire. 
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CROSS-EXAMINATION 
BY MR. MILOFSKY: 
Q. Doctor-- | 
MR. MILOFSKY: Will the Court indulge me one moment, please? 
THE COURT: All right. ! 
BY MR. MILOFSKY: | 
Q. How did--what were the conditions under which you first met 
the deceased. Now, by that I mean this, for example: Was she in a room 
where--which you entered, or was she brought into a room where you 
were by someone else? | 
MR. BLACKWELL: If Your Honor please, I object to the question 
in its present form. There is no testimony that the Doctor ever met the 
deceased. Even though he performed the autopsy on her remains, that 
he met the deceased is an improper question. I object to it, Your 
Honor. | 
THE COURT: Well, I think-- 


MR. MILOFSKY: I withdraw the question. I am sorry, Your 
Honor. | 
THE COURT: I don't know what you are trying to get at but go 
ahead. | 


BY MR. MILOFSKY: | 
Q. Was the deceased brought--accompanied by a living human being 
when you first saw her? A. Not individually, no, sir. Do you wish me 
to explain that, sir? 
Q. Goahead, Doctor. A. When we go to the Morgue to per- 
form autopsies we tell the attendants what bodies are to go up. The 
Autopsy Room is on the second floor. I think you are familiar with that. 


The Autopsy Room has many tables init. These bodies, are placed on 
these tables. The first time I view the decedent is when I come into the 
autopsy room to perform the autopsy. | 

Q. When you first saw the decedent were you aware there had been 
an altercation allegedly between her and someone else?) 


THE COURT: At what time? 
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MR. MILOFSKY: Prior to her demise. Within a day--about 
three days previous to your examination. 

THE WITNESS: I don't think I was aware of that fact because we 

receive no particular instructions as far as the decedent is con- 
cerned because of the fact we don't want to be biased in our opinion. We 
want to be unbiased and lay the cause of death on the facts as we find 
them. 

MR. MILOFSKY: I see. 

THE WITNESS: I was informed at sometime or other that there had 
been an altercation. I notice here in my notes: Previous History-- 
altercation. 

When that was and where it was and what it was, I don't know. 

BY MR. MILOFSKY: 

Q. But there came a time when you learned there had been an 
altercation between the deceased and someone else a few days prior, 
three days prior to your examination; is that right? A. No, sir. Not 
prior to my examination, sir. Because the first time I-- 

Q. I know you didn't learn it prior, but you learned an altercation 
took place prior to your examination. A. I will have to answer that that 
I have in my notes: Previous History-altercation. But it doesn't say 
when or what it was. That's up to me to determine if I can from the 
autopsy finding as to when it was. Then, if that corresponds with any- 


thing that the homicide or investigating officers have on an altercation, 


they can use that as information. 

Q. Isee. ‘Are you saying then that no one advised you at any time 
there had been an altercation between the deceased and the defendant? 
A. No, sir. I did not say that. I said previous to the time of my 
autopsy. 

Q. You learned this then subsequent to your autopsy? A. Either 
subsequent or at the time I was performing the autopsy. This is an indi- 
vidual case with me and where you do as many autopsies as I have done 
and do you can't remember a case standing out as an individual case and 
recall all of the facts pertaining to that case at that moment. 


27 
Q. Yes, sir. Is it fair to assume that someone told you that there 


had been an altercation? A. I must have gotten that information from 
somebody or I wouldn't have put it down, sir. | 

Q. Thank you. Do you remember anything else that this indi- 
vidual might have told you concerning the deceased's history? A. As 
an individual case I would say no. I do receive information a lot of times 
that a decedent is an alcoholic or something like that. Pertaining to 
this particular case whether or not I did, I don't know, sir. 

Q. All right. You stated that the left eye had been removed about 

a month prior to your examination. A. That was my estimation: 
the left eye had been removed. Of course, in making my examination I 
found out that it had been removed and it appeared to me it was about a 
month previous. What I base my conclusions on is the healing process 
that had taken place around the eye and the tissues thereabouts. 

Q. I suppose you had no occasion to examine the tissues around 
the eye microscopically? A. Idid not, sir. | 

Q. Did you have occasion to examine the subdural clot micro- 
scopically? A. The subdural clot was examined microscopically. 

Q. By you? A. No, sir. It was examined by me and concurred 
in by the District Pathologist. | 
Q. Who is the District Pathologist? A. It comes under Dr. 

Woodridge. I think Dr. Darden is the Pathologist who examined it. 
Q. Dr. Who? A. Darden. Professor of Pathology, Georgetown 


University. | 
Q. How would you spell his name? A. D-a-r-d-i-n. 
Q. In examining the eye, is there any particular method or 
methodology which you used to determine how long previously the 
eye had been removed? A. No, sir. There is no method you have you 
canuse. Your method is inspection and observation of the socket. The 
eye wasn't there. It was gone. I didn't see the eye. ! 
Q. Yes, sir. A. Iam telling you the tissues remaining that I 
saw when I made my examination. | 


Q. Yes, sir. Which led you to the conclusion the eye had been 
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removed a month previous to your examination. A. That is right. 


I base those conclusions on the process of healing and the general con- 
ditions about the eye socket. 
Q. By "process of healing” do you include congealing of the blood? 


What takes place physically as far as tissues are concerned in the heal- 
ing process? A. They heal by first intention. That is, by the tissues 
being sutured. They heal like any wound. There would be no congealing 
of blood within the tissues. I am talking about that much later. There 
may be some discoloration about that eye shortly after its removal but 

I estimated from the general condition of the socket and the tissues that-- 
and this is only an estimate--you understand that--about a month previous. 
That is not only my conclusion but it is the conclusion of the Coroner and 
the other Deputy Coroners as well. It is not a one-man show. 

Q. Could you describe a little more in detail the abrasion you 
observed to the upper and lower lip? A. Well, there was a somewhat 
small abrasion just off from the center of the, both the upper and lower 
lip. Now, to explain that anymore thorough, the only thing I can tell you 
is what an abrasion is. It is healing of the superficial tissues. 

Q. You wouldn't characterize it as an open wound? A. It was not 
an open wound. 

Q. It is merely a disturbance of the outer skin so that some blood 
is visible with no bleeding. A. With discoloration. 

Q. Yes. Could you tell how old that was? A. I could not, sir. 

Q. You stated there was ecchymosis--(pause). A. Of the right 
eye. 

Q. Of the right eye. And you said for the benefit of the jury and 
myself it was a black eye. A. Yes, sir. 

Q. Did this black eye appear to be old to you or recent? A. Well, 
as I recall it, it was a more or less recent thing, because of the fact it 

still maintained its color and had not changed. 

Ecchymosis, of course, in the process of the blood being absorbed 
changes color from a blue to a sort of reddish hue to a greenish hue to 
a blanching. 
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Q. What color was it when you observed it? A. Blue. That meant 


it was recent. 
Q. Within 24 hours? Was it less than 24 hours old? A. I would 

not estimate it as far as time is concerned, because it could have been 

24 hours, it could have been 48 hours, or it could have been six hours. 
Q. Would you say the same thing about the subdural clot? That 


it could have been 24 hours, or 48 hours, or sixhours? A. In my 


estimation that was about three days old and I base that conclusion on the 
organization that had taken place within the clot itself. : 

Q. What do you mean by organization? A. The congealing and 
clotting of the blood within the clot and a change of color which is noted 
in organization. 

Q. You mentioned certain characteristics of subdural clots. 

Now, I would like to ask you to describe what you saw insofar as, first, 
the color of the clot? A. The clot wasa red, the color of blood, be- 
cause it was blood. It had not changed in color at the time I examined 

it. That change in color, of course, may take place within 12 to 
24 hours, but again it may not take place for three or four days. 

Q. Isee. So that on the basis of color alone the clot may have been 
four days old. A. On the basis of color alone, if you want to base that 
as a conclusion, it could be. | 

Q. Now, might it have been five days old? A. My opinion was 
it was about three days old. | 

Q. But you have indicated, and I assure you Iam not arguing-- 

A. No, no. 


Q. But from a clinical standpoint might it have been five days old 


or let me put it this way: Was it such that different honest men looking 
at it might come to different honest conclusions? A. If you are going 
to base your conclusion strictly and solely upon color alone, I would 
say yes. But we don't base our conclusions on color of the clot to de- 
termine the duration or estimate the duration of the life pé that clot. 
There are many other factors. 

Q. This is only one index. A. That's right, sir. 
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Q. You mentioned something about congealing. A. Organization. 

Q. Organization. Would you explain what you mean by organization. 
A. I think I can explain that. It was a coagulation which takes place within 
the clot and the changing of color within the organized part. 

Q. We have disposed of color. You have indicated as far as color 
alone is concerned, the clot might have been as much as five days old. 

Getting away from color to congealing, tell us the nature or tex- 
ture of the clotting itself. A. It is like a jelly. 

Q. It was like a jelly. Did you disect or bisect the clot? A. Yes, 
sir. I cut it open and sectioned some for microscopic examination. 

Q. And it was solidified partially? A. Oh, yes. There was 
an organization within the clot; there was likewise some liquidation within 
the clot. 

Q. Let's for a moment depart from this line of questioning. How 
large was the clot? A. Well, that's a hard question for me to 
answer because this clot wasn't one clot sitting in one spot. This ex- 
tended over both sides of the brain, the right and left temporals to the 
brain. 

Q. You mean it was bilateral? A. Yes. It was the same one 
though. As organization was taking effect in the clot it was forcing the 
brain down into the foramen at the base of the brain causing connoniza- 
tion of the base. 

Q. Are you testifying from your best recollection or notes as to 
whether or not this was a bilateral clot? A. I don't know what you mean 
by bilateral clot. 

Q. Both sides of the brain. A. It extended from one side to the 
other; yes, sir. 

Q. Can you tell us how large the clot was, including its over-all 
dimensions; the perimeter of the clot? You did remove the clot; is 
that correct? A. Yes, sir. 

Q. When you removed it it was something you could hold in your 
hand; is that correct? A. Yes. 


Q. If I were to ask you to describe the size of the average egg you 
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could do that. Will you describe for us the dimensions of this clot? 
A. That would be an impossibility because of the fact that it is neces- 
sary for me to remove the brain in order to get all of the clot and in 
getting all of the clot you can't get it all in your hands that way. 

Q. But the clot itself was gelatinous. Is that correct? A. In 

part, yes, sir. And it was likewise liquidification in parts too. 

Q. Was it encrusted? Did it have a cover? A. A capsule over 


Q. Yes, sir. A. No, it did not. 

Q. It had no capsule over it? A. No. 

Q. Was it attached to the dura? A. No, sir. It was between the 
two layers of the dura. That would make it the subdural, you see. 


Q. Did you remove it yourself? A. Yes, sir. | 
Q. And you say it wasn't capsuled at all, to any extent? A. No, 
Q. But you say it did show some organization? i. I did say it 
showed organization. | 
Q. When you removed it from the brain did it come away in one 
piece or was it a mass of congealed blood? A. No, it did not come 
away in one piece. It was pulled apart as you removed it from the vault 
of the brain. Then, when you took the brain out, of course, you got the 


rest of it that was down around the base. But you couldn't get that out 
around the base until you got the brain out. That's the reason why I say 
it's very hard to estimate the size. You are thinking ofa clot like a marble, 
but that doesn't exist here. This isa generalized thing. And there 
may be organization in one part of the clot and liquidation in another part. 
In that part that is organized you will find a change in the consistency and 
the color and the fibrobility of your clot. | 
I am trying to explain to you. | 
Q. I think you are doing a pretty good job, Doctor. Before you 
removed the clot there is no question but that there was pressure on the 
brain. A. Absolutely. : 


Q. This clot was created and developed by a constant accumulation 
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or accretion of blood in a particular area; is that right? A. In the sub- 
dural space. 
Q. By compression you mean that the brain was forced inward? 
A. Yes, sir. Forced down, sir. 
Q. And it would have been in a concave shape; is that correct? 
A. I don't know it would have been in a concave shape. It is only about 


that size and it is the smaller part of the brain or base of the brain that 


is forced into that'foramen and you will see an organization around it, 
a mark, in other words, where that is dented in around the medulla from 
the pressure of the brain being forced down into that space. 

The more or the greater the pressure the more connonization you 
get the more rapid the hemmorage, the sooner the pressure. 

Q. We have been talking about congealing as one of the indices in 
determining the age of the clot; is that correct? A. Yes, sir. 

Q. I would like to leave that for a moment. We have talked about . 
the size of the clot. What about the weight of the clot? A. I can't give 
you the weight of the clot because as I say, when you remove the clot it 
breaks up and it would be impossible for me to get all segments of the 
clot. For me to give you the weight I cannot do it and give you the size 
by measurements, I cannot give you. 

I can give you the results of what the clot caused in the deceased. 

Q. The cause of death. A. Yes. Leading up to death, sir. 

Q. You did state in your notes that this was a large subdural clot. 
A. Idid, sir. Yes, sir. 

Q. If in your mind you could use the word "large" to describe it, 
can’t you try to picture for us the approximate size? A. That's very 

hard to do because of the fact the size of the clot would vary ac- 
cording to the rapidity of the hemmorage. 

Q. We are talking about a specific clot. A clot in the brain of 
Betty Martin which you characterize as large. A. What I mean by large, 
a subdural clot that covered practically the whole of the value of the 
brain. 

Q. All right. What are the dimensions? A. I can't answer that 
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in figures, sir. 

Q. It's less than a foot. A. I can't answer. I am not going to 
say yes or no. 

MR. BLACKWELL: Your Honor-- 

THE COURT: What do you have to say, Mr. Blackwell? 

Mr. BLACKWELL: If Your Honor please, I subinit this is highly 
repetitious. The Doctor indicated he cannot answer the question directly. 

THE COURT: I think it is kind of repetitious but we give counsel 
in these cases a certain leeway. Go ahead. 

BY MR. MILOFSKY: 

Q. Was the size of the clot a contributing factor in your diagnosis? 
A. Yes, sir. | 

Q. Then I want to know the size of the clot eoproximatetye A. The 


size of the clot was large enough to produce pressure on the brain. 

Q. If a clot was the size of a pea it would cause pressure on the 
brain; is that right? A. Some pressure. But the larger the clot then 
the more rapidity of the formation of the clot, the more rapidity in your 
pressure. | 

THE COURT: Doctor, would it be possible for you to point out on 
your own head the general area covered by this clot? | 

THE WITNESS: This clot covered approximately the whole vault, 
sir. | 
THE COURT: The top of the head? | 
THE WITNESS: Yes, sir. And it run from the temporal region 


on the right side to the temporal region on the left side. 
THE COURT: How far forward was it? : 
THE WITNESS: Almost to the frontal lobe. And in the back it ran 
all the way down, I couldn't tell how far because I took the brain out and 
I found out then it ran in the back to the base of the brain. 


THE COURT: Does that cover it? 
MR. MILOFSKY: No, sir. 

BY MR. MILOFSKY: 
Q. You stated for the first time this clot ran from the frontal 
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area--the beginning of my hair line, if I had one; is that correct? 
A. Yes. 

Q. It ran from here back to the base? A. That's right. It was 
a generalized thing. 

Q. Would you say it extended generally around the hair line of the 
entire head? A. Pretty close to it, sir. 

Q. Was the compression great around the top of the head? Was 
there a great deal of pressure from the clot around the top of the head? 
A. Isaw no manifestation of pressure on the brain generally. Most of 
the pressure that I saw was in the connonization around the base of the 
brain where the brain was forced down into the foramen. 

Q. Around the base of the brain. A. Yes. 

Q. Now, for lack of a better term I will use the word stain. 

The entire brain, I take it was stained by the blood resulting from 
the hemmorage; is that correct, sir? A. The brain wasn't stained 
by the blood because of the fact the blood did not come in contact with the 
brain. It was in the subdural space. 


Q. You removed some of this clot, did you not? A. I removed 


all I could, sir. 

Q. All that you could. A. Yes, sir. 

Q. Did you remove any from the front part? A. Yes. Sure. 

I removed the--in performing an autopsy we open up the dura and 
we can see this clot. Do you follow me? 

Q. May I interrupt you fora moment? A. Sure. 

Q. Suppose you describe for us what you did do in terms of the 
various layers of tissues that you peeled back or removed. A. The 
first thing we do is saw through the skull, and take the--remove the skull 
bones from the dura. 

Q. From what? A. The dura. 

Q. Dura. D-u-r-a? A. De-u-r-a. It is asI said: The clot is 
in the subdural space. 

Q. Yes. A. We remove that. It is in two layers. The parietal 
layer is attached to the skull bone. We remove the bone, leaving that 
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dura intact. 
Q. Allright, sir. A. Then we open the dura. That is when we 
see the clot which is generalized, and we take the dura and cut that away 
from the brain and go in and remove the brain. In order to remove the 
brain we have to go down behind the eyes, to cut the optic nerves and the 
base of the brain and then rotate your brain back out. 

Q. As you peeled back the dura, did you peel it from the front to 
the back? A. Yes, sir. 

Q. Did you observe clotting immediately upon begining to pull 
back the dura? A. Yes, I did and I observed the clotting or knew there 
was clotting before I opened the dura because I could see through the 
dura. 

Q. Isee. The clotting you observed, was this ae you ob- 
served following the convolusions of the brain in any way? A. It would 
have to follow the convolusions of the brain. Not into the brain, but 
externally. 


Q. As you pulled back you saw little blood clots scattered through- 
out the surface of the dura. A. That's right. | 
Q. This was all over the top of the head and went back to the back; 
is that correct? A. Yes, sir. Now, I think you are getting off a little 


bit there, that you don't quite understand. 

The formation of your clot, the subdural hematoma, is not always an 
instantaneous thing. You will have damage and may not get any cerebral 
symptoms or signs until you get a sufficient amount of hemmorage in 

there to produce pressure upon the brain. | 

Q. Yes, sir. A. How fast it was bleeding, that I don't 
know. | 

Q. You don't know how fast it was bleeding. A. Yes, sir. 

Q. Well, since you concluded that the clot was three days old 
wouldn't it be fair to say it had bled for three days in your opinion? 

A. That would be in my opinion: that it had been bleeding and you got 
to your maximum bleeding at the time that the connonization took place 


because the compression is greater. 
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Q. The greatest mass of the clot was at the base of the brain; is 


that correct? A. The greatest mass was at the base of the brain. 

Q@. And it was the pressure from the greatest mass--largest mass, 
which caused the death. A. Not necessarily so. It could have been the 
pressure from the clot in the vault forcing the brain down. 

Q. The clot was in the vault. A. Yes, sir. In the subdural 
space. 

Q. Which is at the base of the brain. A. No,, the subdural space 
covers the entire brain. 

Q. But you have located the largest mass somewhere in the area 

around the neck; is that correct; where connonization took place. 
A. I didn't say that was the greatest mass. I said that is where the 
greatest pressure was. 

Q. Wouldn't the greatest pressure be caused by the greatest 
mass? A. Not necessarily. The greatest pressure could be on the 
smallest part of the brain and would only produce pressure directly on 
there, where if you get a force above pressing down on the brain it is 
forcing the whole brain down. 

Q. Doctor, are you characterizing all of the congealed blood in 
varying degrees that you observed on the dura from the front to the 
back as "a clot’? A. Yes, sir. It was a clot, some of it more or- 
ganized than the other. 

Q. Would it be proper to say that the blood congealed in varying 
degrees was diffused over the entire area of the brain? A. I think that 
is a good word. It was diffused over the entire area. 

Q. But there was an area where there was a greater mass than 
elsewhere? A.' That would be at the base where the force of gravity 
would draw it. 

Q@. And it'was cone shaped. That is what you mean by cohnoni- 

zation; is that right? A. No. I mean by connonization--you 
see, the base of the brain is much smaller than the cerebral. Of course, 
the spinal cord connects there to the base of your brain at that foramen. 
That being smaller and the pressure being greater forces it down into 
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the foramen--the small part of the brain. That's where you get the 
connonization. | 
Q. When you took a section, where did you take the section from? 
A. Itook a section from the cerebrum, I took one from the temporal 


lobe, one from the pons, one from the cerebellum, and one from the 
medulla. 
| 
I didn't take a section. I took sections. And part of the organized 


clot. 

Q. You were asked--part of the words were vand part of the or- 
ganized clot." A. Yes, sir. | 

Q. Now, you have also characterized this clot as a large sub- 
dural clot. <A. Yes, sir. | 


Q. Was this clot that you just mentioned--did this clot that you 


just mentioned have any particular shape? Would you Say it was oval 
or round? A. I would say it was more pancake. | 
Q. Pancake. A. Yes. | 
Q. In terms of inches or fractions thereof, would you tell us the 
diameter approximately of that pancake-shaped clot? A. I believe I 
answered that question once before. It would be impossible for me to 
give you the size of the clot. That cannot be done = it dis- 
integrated, generally about the brain. | 
Q. All right, Doctor. Was the size of the clot, whatever its size, 
and its diffusion on the dura one of the indices that you used to determine 
the age of the clot? A. One of them, yes, sir. | 
Q. You have stated that the color of the clot was not the best in- 
dex of determining the age in that it might have been four or five days 
old. Now, what was there--this is my question: What)was there about 
the size of the clot that indicated to you that it was about three days old? 
Let me qualify it by saying this: WhenI refer to the clot now, I 


am referring to the entire area of the dura, not just ae pancake but all 


the congealed blood you saw around the dura. 
A. As I testified before, I cannot tell you the size of the clot. 
Q. Iam not talking about size. Iam talking about what about 
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the characteristics helped you determine it was three days old. A. The 
organization within the clot. 

Q. You mean the degree of congealing. A. I mean the degree 
of organization whereby the color changes and fiberous tissue, fibers 
form within your clot. 

Q. You mentioned for the first time fibrous tissue. Will you 
explain that. A. Of course, that is a chemical process of coagulation 


whereby the blood breaks down and forms a fibrin which becomes a 


fibrinogen, which in turn causes organization or fixation. 

Q. Fixation? A. Yes, sir. 

Q. Inother words, would it be correct to simply say the mass 
of blood is becoming solidified and fibrous; is that correct? A. Some 
of it, yes. 

Q. Some of itwas. A. Yes. 

Q. Either you or I used the word gelatinous or jello or a word 
similar. A. That's right. 

Q. Some of it was in a more liquid state. A. That's right. 

Q. Was there anything there more viscous than jello or gellatin? 

MR. MILOFSKY: What didI say? Would you repeat that ques- 
tion? 

(The reporter read the last question propounded. ) 

MR. MILOFSKY: No. More solidified than jello. That's what 
I meant. 

BY MR. MILOFSKY: 

Q. Was there anything there more solidified than jello or a 
gelatinous state? A. Yes. Ofcourse. There is a difference in the 
degree of your clot in various places from your liquidified area to your 
organization. In your organization you are getting a compression on your 
clot which forces some of the liquid material out of the clot. 

Q. Was there any part of the clot, anywhere on the dura, sold as 
distinguished from gelatinous, whether it was surface of a particular 
area or not? A. I would have to know what you meant by solid, and 
gelatinous. Iuse the term gelatinous in removing the clot. It was of a 
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gelatinous consistency. 
Q. It didn't pour? A. It didn't what? 
Q. It didn't pour? A. No, it did not pour. 
Q. It was more solid than blood, as we know it? A. Yes. But 
that didn't mean all of it. There was liquid at the same time 
also. 
Q. Iam sure we both have seen gelatin which is served in the 


homes of America. A. I presume so. 


Q. Was some of it about the sate of jello, that you and I might 


eat ina restaurant? A. Some would be; some would not. 
Q. Right. Now, would some be more solidified? | I don't care how 

small a quantity or how large a quantity, but would some| of it be more 

solidified, more fibrous, like the shell of a peanut; something you could 

break with your fingernails, but still something that wouldn't be solid as 

stell. A. No, sir. This was not capsulated. | 
Q. No, Iam not talking about the entire thing being capsulated. 

I am talking about any area of the entire thing, the entire mass. A. Was 


it of such a consistency you could tell from. the outside there was greater-- 


Q. Was it brittle, inother words? A. No, sir. | It was not 
brittle. You could put your finger in it anywhere. 

I can give you a better example of that. If you see a person that 
had a hemmorage on the street and they will bleed and there will be-- 
well, we will say a puddle of blood; that blood ina certain length of 

time will, come back to your term, congeal. But it has no oyster 
shell covering or protective covering that you can't put your finger 
through it. | 

Q. Let's envision a boil, a large boil, ona human body which is 


not completely formed. It will give to the pressure of the finger or it 
will give to a sharp instrument. It can be punctured. 
Was there any part of this mass of congealed blood as solid as the 
skin covering a boil which has not hardened. Something that could be 
punctured by a hard instrument but would not necessarily disintegrate in 
your hand. A. I think you are making a bad comparison, 
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Q. It's quite possible. A. With a boil, because a boil has got 
fibrous tissue and other tissue in the skin surrounding it. 

Q. Doesn't this mass have fibrous tissue surrounding it? 

A. No. That's only within itself. That's not part of the dura or part 
of the brain. It is the change within the clot itself, but that is not a 
fibrous layer that will cover it like a peanut shell as you said. 

Q. But there are little fibers which have congealed or formed, 
have become formed. A. There is no question but that there are fibers 
that have formed in the blood, and that is part of coagulation. 

Q. In this particular clot; is that correct? A. There was. 

Q. In your experience have you ever seen a larger clot than this? 
A. Oh, yes. Yes, sir. Many times. 

Q. Which of the indices we have discussed: size, color, degree 
of congealing, fibrosity--assuming that is a word. A. Yes, sir. 

Q. Was the one thing that caused you to determine that this clot 
was three days old. A. There was no one thing that caused me to 
determine it was three days old. There was no one thing. It was 


general. Everything taken into consideration and then confirmed in by 


microscopic study. 

Q. Do you have a copy of this microscopic study? A. No, Ido 
not. 

Q. Do you know where I might get access to it? A. From the-- 
I presume you get it through the Coroner's Office. They will get it 
from the District Chemist. 

Q. From where? A. The District Chemist. The District 
Pathologist. 

Q. Is the methodology or method of observing which you used to 
determine the age of the clot similar to that you used in determining the 
length of time which the eye had been removed from this woman's head. 

In other words, is it just observation as an experienced medical man 
and Coroner you made an observation? A. Absolutely. 

THE COURT: Do you have much more of this witness? 

MR. MILOFSKY: I hate to be pinned down to a time but I can say 
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Iam not going to be through in a few minutes, Your Honor. 
THE COURT: We will take a ten minute recess at this time. 
(Thereupon, the morning recess was had, after which the 
following occurred:) 
MR. MILOFSKY: If Your Honor please, may the last question 
be read? | 
THE COURT: As soon as the defendant comes in. | 
(The defendant was brought into the court room and seated 
at the counsel table. ) | 
THE COURT: All right. | 


(Thereupon, the reporter read the last question propounded 


to the witness before the recess was had and the answer thereto. ) 
BY MR. MILOFSKY: | 

Q. Dr. Murphy, you observed, did you not, during the performance 
of this autopsy that the kidneys and liver were cirrhotic; is that correct? 

A. The liver was swollen, congested and cirrhotic; likewise the 
kidneys. | 

Q. Would you conclude from that this woman was an alcoholic? 
A. She could very easily have been one, sir, and I might add to that she 
could very easily have been one. All cases of cirrhosis of the liver and 
fibrosis of the kidneys are not always caused by alcohol he alcohol is 
one of the causes of that condition, sir. 

Q. But this is a characteristic of alcohol? A. That's right, 


Q. Is there any correlation between alcoholism arid subdural 
hematomas or clots; or if you prefer, is there any causative relationship 
between alcoholism and subdural clots? A. There is no direct cause or 


relation but a person under the influence of alcohol, we will say, would 


be more prone to falling around and injuring themselves than one that 


wasn't an alcoholic. 
Likewise, one that has reached the stage of incoorHination or lack 
of coordination, of course, would be more prone to falling than an indi- 


vidual that has not. 
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Q. Would you say that the incidents of subdural clots is greater 
amongst alcoholics than the rest of the population? A. That's very 
hard to say because of the. fact that you have to take into consideration 
all subdural clots and the majority of subdural clots are traumatic. 

When I say they are traumatic that individual could be intoxicated 
and fall or it could be an individual that had been hit in the head. 

Do you follow what I have reference to? 

Q. Yes, Icertainly do. But since alcoholics are more prone to 
fall and since as a fall usually results in some traumatic effect, isn't 
it fair to infer that there is greater incidents of subdural clots amongst 
alcoholics than among persons such as you, myself, andthe jury and 
persons who are not alcoholics? A. There would be, sir. That's 
solely due to the fact that they lack coordination on their part and they 
fall and injure themselves. 

Q. People who fall more often than others are more likely to 
sustain a subdural clot? A. Yes, sir. 

Q. In acquiring or in learning the history of Betty Martin, did you 
learn whether or not she had fallen three days before your autopsy or four 


days or five days or five weeks? A. I will have to refer back to my 


answer I gave on direct examination. I had no history previous to the 
time of this autopsy, other than an altercation. I didn't know anything 
about her having fell or being hit or anything at the time I performed 

the autopsy. My purpose was to determine the cause of death and 
Ihave cause of death as I found it. 

Q. Allright, sir. A. Whether that was due toa fall, a striking 
of the head, or a blow, being hit on the head, I don't know, sir. I wasn't 
there. 

Q. In other|words, the fact that on your report there appears the 
word "altercation" is no basis for inferring that the altercation caused 
the clot which caused the death; is that correct? A. Idon't remember 
just exactly when I received that information that there had been an al- 
tercation but Ihave done many, many autopsies since that time. 

Q. Yes. A. If my memory serves me correct, I don't think I got 
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that information that there was an altercation until after I Gompleted my 


autopsy. | 
Q. All right, sir. The point Iam making: Having learned an 
altercation took place, would not lead you to the conclusion that the clot 
which caused the death was caused by the altercation. A. Not neces- 
sarily. I didn't say what it was caused by other than-- 
Q. I know you didn't, Doctor. I know you didn't say that. A. I 
say it was caused by a force exerted from without. Whether that 
was a blow or a fall, I don't know, sir. | 
Q. It was an external force. A. That's correct. 
Q. Could it have come from a fall? 
THE COURT: Haven't we gone into that adequately? 
MR. MILOFSKY: If you think so, sir. 
THE COURT: I think so. 
MR. MILOFSKY: Iam sorry, Your Honor. | 
BY MR. MILOFSKY: 
Q. Did you have occasion to examine the female organs of this 
woman? A. Internally only. 
Q. Isee. What were the results of your examination? A. Nega- 
tive, as far as any pathology that would be a contributing factor in the 
death of the decedent. 
Q. If you were to learn that the deceased had fallen from a chair 


to the floor, merely collapsed, five weeks prior to the autopsy, would 
this affect your conclusion that she died as a result of a trauma which 
occurred three days prior to your examination? A. No, sir. It would 
not affect it in the slightest because of the fact a fall five weeks previously 
did not cause the clot I have been explaining. 
Q. Isn't it characteristic of subdural clots that they do not result 
in the immediate death of the person who happens to have one, but 
that characteristically a trauma may cause a clot which will continue 
to bleed slowly for two weeks, three weeks, or even months? A. No, 
sir. Not that long. As I said before it could depend upon the rapidity 
of the bleeding as to the pressure that is exerted on the brain and if a 
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clot existed for four or five weeks in this or any other individual you 
would find a certain amount of nucrosis of the brain and destruction of the 
brain from pressure, and that did not exist in this case. 

Q. What is ‘the affect of alcoholism on congealing of blood? 

A. That is debatable also. A person under the influence of alcohol may 
bleed more rapidly than the individual who is not under it and it could be 
just the opposite. I will explain what I mean. 

Q. Before you explain, Doctor, let me repeat my question: What 
is the effect of alcoholism on congealing--not the speed of bleeding--but 
the congealing forces in the blood itself. 

Let me ask you this: Isn't it a fact that persons who are alcoholics 
have a tendency to congeal at a slower rate than normal persons? 

MR. BLACKWELL: If Your Honor please, there are two questions 

pending. I think it is very unfair. One question asked has not been 
withdrawn and there are two questions pending. I submit there should be 
only one. 

THE COURT: All right. Let's consider the last question at the 
moment. I take it that supersedes the previous question. 

MR. MILOFSKY: That's correct, sir. 

THE WITNESS: The effects of the alcohol on the blood would vary 


according to the degree of intoxication because alcohol at first is a 


stimulant and later becomes a depressant. 
BY MR. MILOFSKY: 

Q. Doctor, Iam not talking about the effect of alcohol in a system, 
a human being's system, ata particular time. I am talking about persons 
who suffer from the disease alcoholism. 

My question|is this: Is it not a fact that alcoholics have a known 
propensity, if you'will, to congeal, that is, their blood congeals more 
slowly, noticeably more slowly than the blood of a normal person. Is 
that not a characteristic of alcoholism? A. That all depends upon, 
as I say, the individual. What is true of one individual may not be true 
of another. 

Q. You mean it might vary within or between different alcoholics? 
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A. That is correct. | 

Q. Let's say the hypothetical person Iam referring to has been 
an alcoholic for several years. A Yes. | 

Q. Now, would this have an effect upon the congealing of blood 
in that particular person's system? <A. (Pause) I can't answer that 
question. AsIsay, that varies with the individual, the build of the 
individual, and the general condition of the individual. 

To pick out a hypothetical case you have to explain more than just 
they were known alcoholic. An alcoholic for how long? How much con- 
sumption? 

Q. Let me interrupt you, Doctor. Let's take an alcoholic with 


congested and fibrotic kidneys and swollen, congested and cirrhotic liver. 


Would those organs in the deceased Betty Martin have played any 
roll in the congealing of the blood in the dura of her brain? A. There 
was not enough damage in the kidneys or liver that in my opinion were 


contributing factors in the death of this decedent. 
Q. Were you able to determine from the organs I mentioned ap- 


proximately how long this girl was an alcoholic if in fact she were? 
A. No, sir. I was not. | 

Q. Ipresume you are familiar with a condition known as chronic 
subdural hematoma. A. Yes, sir. 

Q. How is that distinguishable from traumatic subdural hema- 
toma? A. Well, chronic hematoma may be one that i originated 
the same as an acute traumatic hemmorage. But due to the lack of bleed- 
ing, using your word "'congeal", of the blood, they didn't bleed as free. 
Therefore, they would not manifest symptoms as soon. But when you 
asked the question before you said five weeks. I said if it had been of 
five weeks duration that they had had the hematoma there would have 
been destruction of the brain or nucrosis. 

Q. The process of bleeding is an opposite or at least different 
process from congealing; is that correct? A. Yes. ! 

Q. For example, it is characteristic of the chronic subdural 
hematoma that the bleeding is slower or that the congealing is slower, 


or perhaps both. A. Both. 
Q. Given an alcoholic whom we will assume sustained a trau- 


matic blow five weeks prior to her death, isn't it possible for the blood, 


for her clot to have bled so slowly and to likewise have congealed so 
slowly, isn't it likely or probable that that trauma caused the death as 
well? 

MR. BLACKWELL: I object, if Your Honor please. The hypo- 
thetical question is based on a set of facts not in evidence. 

THE COURT: You can relate it to this particular deceased. 

MR. MILOFSKY: I can relate it, Your Honor. 

THE COURT: All right. Go ahead. 

MR. BLACKWELL: I understand a severe blow. Is that the ques- 
tion? 

THE WITNESS: May he repeat the question? 

THE COURT: What do you claim: That five weeks before she fell 
off of a chair? 

MR. MILOFSKY: Yes, Your Honor. 

THE COURT: Was she standing on the chair or sitting on the chair? 

MR. MILOFSKY: She was sitting on the chair. 

THE COURT: All right. Put that in your question. 

MR. MILOFSKY: If you would like me to give the facts, Your 
Honor, I can. 

THE COURT: I imagine the blow a person receives from falling 
off of a chair sitting on it would be quite likely to be different than a 
blow one would receive falling off of a chair standing on it. 

MR. MILOFSKY: That is correct, Your Honor. 

THE COURT: I think you ought to include in this question to the 

Doctor the facts you later expect to be able to establish. 

MR. MILOFSKY: All right, sir. I will. 

BY MR. MILOFSKY: 

Q. Lets assume a woman-- 

MR. BLACKWELL: May I interrupt a moment. I think it should 
be assumed also that after this fall this person was able to walk away 


from the place. 
THE COURT: You can bring that out on cross-examination. Now, 
go ahead. 
BY MR. MILOFSKY: 
Q. Let us assume-- 
MR. MILOFSKY: With Your Honor's permission Iam going to 
strike that question for the moment so that I can perhaps lay a better 
foundation. 


BY MR. MILOFSKY: | 

Q. Isn't it characteristic, or isn't it equally possible that a sub- 
dural hematoma or clot results from a mild trauma to the brain or to the 
head, as well as from a severe trauma? A. Yes. Any force exerted 
on the head. It may be trivial or it may be severe. | 

Q. It may be trivial or it may be severe. A. Yes. 

Q. If I were to accidentally bump my head against the wall and 
continue a conversation I was engaged in I might develop a subdural 
hematoma; is that correct? A. It is possible. It would be in the realm 
of possibility. ! 

Q. You used the word "trivial." Trivial blow. A. Yes, be- 
cause it had been a trivial blow. | 

Q. Let's assume a woman is an alcoholic; she is sitting on a chair; 
she loses consciousness and falls to the floor with sufficient force to 
cause a gash in her forehead requiring four stitches; let's assume further 
she lost consciousness; and let's assume that this trauma occurred five 
weeks before she died. | 

Is there anything unusual about that, sir, bearing in mind that she 
is an alcoholic, she bleeds slowly, and congeals slowly. A. What made 
her fall? You say she was unconscious. 

Q. She lost consciousness. A. What caused the unconsciousness? 

Q. Noone pushed her. She just lost consciousness and fell to the 
floor. | 

MR. BLACKWELL: Would you say a fainting spell? 

MR. MILOFSKY: Call it a fainting spell, yes. We can assume 
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that in the hypothetical question. . 

THE WITNESS: I would say an individual who had fallen--you said 

five weeks, or seven weeks? 

MR. MILOFSKY: Five weeks. 

THE WITNESS: Five weeks previous and received the hematoma 
that I found in this decedent would have manifested symptoms much 
sooner. 

I maintain that the clot that I found on this Betty Martin was a clot 
that had been only in existence three or four days, or something like that. 

BY MR. MILOFSKY: 

Q. Possibly five? A. Possibly, yes. I don't want to be held 
down to just one day because it can be a day under, a day over, or two 
days over. 


Q. All right, sir. You referred to symptoms. Isn't it charac- 


teristic of the chronic subdural hematoma that there are varying levels 
of consciousness? 

In other words, a person might sustain the trauma, regain con- 
sciousness and continue in his daily business a week or so, and acquire 
another symptom, dizziness, headache, and so forth, and then lose 
consciousness after three or four weeks and possibly die from the clot 
after five weeks? A. My answer would be no because of the fact an 
individual would have had a clot five weeks and symptoms would manifest 
sooner than the one you are talking about in the hypothetical question 
because of the fact there has got to be damage done to the brain; and the 
damage is only done by the trauma or the formation of your clot. 

Q. Right. The clot is formed by the slow accretion or accumula- 
tion of blood in the subdural space. A. That's right. 

Q. Constant dripping. It might be in fact the rupture of a very 
small vein; is that right? A. That's right. 

Q. Which transverses the-- A. (Interposing)--area involved. 

Q. Right. This would naturally bleed very slowly; is that cor- 
rect. A. That is correct. 

Q. On the other hand, there are larger veins in the head; is that 
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correct? A. Yes. 
Q. So that if it were a larger vein it would bleed more fast, more 
quickly. A. Right. | 
Q. Would you agree with the proposition that chronic subdural 
hematoma arises spontaneously in chronic diseases such as alcoholism? 
A. Yes. | 
Q. Would you agree with the proposition that whether or not 


chronic subdural hematoma has any connection with trauma is a point of 
considerable interest inasmuch as many of the reported cases in 
the literature stress its connection with a previous injury generally of 
slight grade and sometimes occurring months or years prior to the first 
premonitions of inter-cranial pressure? 
Would you agree with that proposition? A. I agree with that to 
a certain extent. You mean one man's opinion and that author, whoever 
he may happen to be, is explaining a case, whether it was his or a re- 
ported case; there are cases reported on record that are absolutely not 
normal by any means. They are rarities. | 
But what I am trying to get at and have been trying to explain is 
the normal reaction. | 
For a person to have a hemmorage as I have described this de- 
cedent had, that they would have to have some destruction of the brain 
if the hemmorage was that long and was caused by slow seeping. 


Q. Ihave just carried you in a phypothetical question to the fall 
which occurred five weeks prior to the accident. A. Yes, sir. 

Q. Let's assume all of the facts I have given you except these: 
A fall from a standing position to a prone position on the floor approxi- 
mately, somewhere between two and three days prior to the death-- 
could that have caused it? A. Yes, sir. | 

Q. Let's take another hypothetical situation, identical except for 
this fact: The woman in the hypothetical question is lying on a bed and 
she falls off the bed. Two or three days before her demise-- A. Could 
what? | 
Q. Could that not have caused this particular subdural? A. Any 
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force exerted on the skull from without which would be of sufficient 
character to produce damage could have caused it. 

Q. Now, I have given you three hypothetical situations one of 
which occurred five minutes prior to the demise of Betty Martin, and 


you have eliminated that because of your own opinion, which I respect. 
A. That's right, sir. 

Q. If we have two falls plus knowledge that there was an alter- 
cation--my question is this: Is it medically possible for you, or any 


doctor, or pathologist, to determine which of these three traumas caused 
the death-- 

THE COURT: Assuming that the three traumas happened. 

MR. MILOFSKY: Yes, sir. Assuming that they happened; the one 
from the height of the bed, the one from a standing position, or the 
alleged altercation which you incorporated in your report. 

Assuming these all occurred, within a period of two to three days, 
could you, as a Doctor or pathologist, determine which of these caused 

the death of Betty Martin? 

MR. BLACKWELL: If Your Honor please, I think the question as- 
sumes these all happened in two or three days, whereas one happened five 
weeks previous. 

MR. MILOFSKY: No, I eliminated that. 

THE COURT: The five weeks has been eliminated, he said. That 
is, in the Doctor's opinion. 

THE WITNESS: In my opinion, any one of the three could be pos- 
sible. 

BY MR. MILOFSKY: 

Q. And that it is medically impossible to determine which, if in 
fact they occurred, caused the death; is that right? A. No, you 
cannot determine which one caused it unless you saw what happened 
actually. 

Q. Do you know-- 

MR. MILOFSKY: Will you indulge me one minute, Your Honor? 

THE COURT: Yes. 


(Pause. ) | 
BY MR. MILOFSKY: | 
Q. Would you say it is characteristic of the type of hematoma or 


subdural clot which you found in this individual, would you Say it is 
characteristically accompanied by a fracture of the skull, regardless of 
the degree or nature of the fracture? A. No, sir. Not necessarily. 
We have thousands of cases of traumatic subdural hemmorage, 
even lacerations of the brain where you have no fracture of the skull. 
MR. MILOFSKY: Doctor, I think I have no more questions. 
THE COURT: Mr. Blackwell. | 
DIRECT EXAMINATION 
BY MR. BLACKWELL: | 
Q. Doctor, I believe you testified in response to a question by 
defense counsel that the same method used to determine the age of the 
clot was the same as the one used to determine the time of removal of 
the eye. A. That's right, sir. | 
Q. Did you not also testify prior to that that you used a micro- 
scope or microscopic examination was made of the blood clot-- 
THE COURT: What the Doctor said was that the same method was 
observation, knowledge, and training. | 
MR. BLACKWELL: In addition to that I would like to know whether 
or not he testified on direct examination that in addition to that he also 
used--had a microscopic examination. 
THE COURT: Isn't that observation? You can ask him. That is 
the Court's impression. i 
MR. BLACKWELL: Did he have that in the case of the eye re- 
moval. : 
THE COURT: All right. | 
THE WITNESS: Yes. It was done with the tissues of the body. 


With the eye, of course, it was not done. I gave as an opinion 
| 


about a month before the eye had been removed. | 
Now, when I say a month before that means it could have been 


longer but your process of healing had reached the stage of practically 


complete healing. 
BY MR. BLACKWELL: 

Q. Yes, Doctor. I would like to ask you this, Doctor: Assuming 
the eye was removed as a result of a blow having been inflicted on the 
deceased, would you say that had any--would you be of the opinion that 
had anything to do with the deceased's death? 

MR. MILOFSKY: If Your Honor please, this is not proper re- 
buttal. This is something else. The eye was removed; that's all. 

THE COURT: I think it is a proper question. 

THE WITNESS: Did I think the removal of the eye played a factor 
in the individual's death? 

MR. BLACKWELL: That is Betty Martin. 

MR. MILOFSKY: I will stipulate that the eye had nothing to do with 


MR. BLACKWELL: I have a question pending. 

THE COURT: Wait just a minute. Answer the question. 

THE WITNESS: My answer would be that the eye had nothing to do 
with it. 

MR. BLACKWELL: Thank you, Doctor. I have no further questions 
and I would like to have him excused. 

MR. MILOFSKY: I believe I have an opportunity to ask a question. 

MR. BLACKWELL: Iam sorry. 

THE COURT: You do if it relates to the redirect examination. 

MR. MILOFSKY: Yes, Your Honor. 

RECROSS-EXAMINATION 
BY MR. MILOFSKY: 

Q. You have testified, Doctor, that there was a microscopic 
examination of the clot; is that correct? A. Yes, sir. 

Q. But you also testified that it is impossible to pinpoint the exact 
day on which this trauma occurred; whether it might have been two 
days more or less, either way. A. That's right. 


Q. So that the microscopic examination did not assist you in pin- 


pointing a particular hour or a particular day; is that correct? A. No. 


? 


53 


The only thing it did was corroborated my opinion. 
MR. MILOFSKY: All right. No further questions. 
MR. BLACKWELL: You may be excused. 
(The witness was excused and left the courtroom.) 
THE COURT: Is the officer who was here yesterday here today? 
If so, we might finish his examination. | 
MR. BLACKWELL: He was here a few moments ago. I talked to 
Mr. Milofsky and it is agreeable for him to come back tomorrow morning. 
Is that correct? 
MR. MILOFSKY: That is what happened. 
THE COURT: Very well. 
Thereupon, 
MARY GENEVIEVE LANE 
* * 
DIRECT EXAMINATION 
BY MR. BLACKWELL: | 
Q. State your full name, please, madam. A. ‘Mary Genevieve 
Lane. ! 
Q@. Keep your voice up, please. Where do you live, Mrs. Lane? 
A. 635 G Street, Southeast, Apartment 1. 
138 Q. Is that 635 G Street, Southeast, Apartment 1, here in the 
District of Columbia? A. Yes. | 
Q. And, of course, Apartment 2 is in the same building and that 


is also here in the District ? A. Yes. | 
Q. Did you know one Miss Betty Martin during her lifetime? 
Did you know her during her lifetime? A. I only knew her when she was 


in the apartment. | 
Q. You did know her after she moved in the apartment? A. Yes. 
Q. Which apartment did she occupy? A. Apartment 2, across 


from us. | 


* * * * 


| 
Q. Did you have occasion to see her on Friday, May 22, of this 
year? A. Yes. She wanted me to go to the Safeway, with her. 
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* * * * 


THE COURT: Wait just a minute. The answer to that question is 
yes or no. Did you see her later that day? 
* bd * 
BY MR. BLACKWELL: 
Q. When and where, madam? A. She and Jimmy came over. 
They were going out and she wanted to let me see how nice she looked. 
Q. You say she and Jimmy. To whom are you referring when you 
say Jimmy? Are you referring to James H. Carter, the defendant in 
this case? A. Yes. 
Q. Do you see him in court today? A. Yes. 
Q_ Will you point him out, please? A. Over there in the gray 
suit (pointing). 
MR. BLACKWELL: May the record show the witness pointed out 
the defendant as the one she referred to as Jimmy? 
THE COURT: The-record will so show. 
BY MR. BLACKWELL: 
Q. About what time in the evening was this when the decedent and 
the defendant came over to’ your place when they were going out? 
A. It was--I don't think it was dark. It was late in the evening. 
* * * *” 
Q. Mrs. Lane, did there come a time you saw the deceased, Miss 
Betty Martin, again that evening after she left your place to go out with 
the defendant later on in the evening or night? Did you see her again? 
A. Let's see. It was three o'clock in the morning she knocked on my 
door. Saturday morning. 
Q. That is this same Friday night? A. Yes. I didn't know--after 


they came back--or hear them. When she knocked on our door-- 
MR. MILOFSKY: May we approach the bench? 
THE COURT: Yes. 
(At the bench:) 
MR. MILOFSKY: I believe this lady is about to testify to what the 
decedent said. Iam reasonably certain the defendant wasn't present 
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55 | 
when this deceased knocked on the door, and I object re any hearsay 
testimony on the part of this woman. 

THE COURT: I don't know that he is going to bring that out at all. 

MR. BLACKWELL: I take the position, Your Honor, this isa 
spontaneous exclamation and would be an exception to the hearsay rule. 
This apartment is across the hall and the deceased ran over there at 
three o'clock and screamed and asked to be harbored and that this hus- 
band beat her. | 

THE COURT: Do you claim it is res gestae? 

MR. BLACKWELL: Yes, sir. 

MR. MILOFSKY: He hasn't established the beating took place. 

THE COURT: He hasn't had a chance yet. | 

MR. MILOFSKY: I have a copy of the Inquest. She knocked on the 
door and said, ''Let me in; Jimmy's been beating on me all night." 


This doesn't show whether they had been merely arguing. We don't 


know that any brawl took place. 
* * * | * 
MR. BLACKWELL: You know we can't show that. She will say 
this woman knocked on her door and asked permission to stay in the 


apartment because Jimmy had been beating her all night. 
THE COURT: I think that is part of the res gestae; that indicates 
he had been beating her up to that time. 
MR. MILOFSKY: I still object, and unfortunately, for all concerned, 


I can't examine the deceased. 


Mr. Blackwell has a greater chance of getting this in under res 


gestae than dying declaration. 
THE COURT: He hasn't offered it. 
MR. MILOFSKY: I don't think this would meet the qualifications of 
res gestae. However, you ruled. 
THE COURT: It appears to me it does. 


* * * 


(In open Court:) 
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BY MR. BLACKWELL: 

Q. Mrs. Lane, I believe you testified sometime in the morning, 
Saturday morning, about three o'clock, there was a knock on your door; 
is that correct? A. Yes. 

Q. What was the nature of this knock? Was it loud? Tell us some- 
thing about this knock. A. She said-- 

THE COURT: The knock, we are talking about. What was the 
nature of the knock? Was it a soft knock, a hard knock, rapid knock, 
or a slow knock? 

THE WITNESS: It seemed like it was rapid. 

BY MR. BLACKWELL: 

Q. Did you get up, and your husband? A. I was awakened first 
and I got up and I said, "Who is it?" I put the chain on my door. 

Q. Keep your voice up, please. A. I put the chain on the door. 
She said, "Let me in, Mary. Mary, let me in. CanI lay down by you? 
Jimmy has been beating on me all night." 

Naturally, I let her in and lay on my studio couch. 

Q. Did you observe her condition at that time when you opened the 
door? A. I didn't pay much attention to it. So, I was on the studio 
couch and I said, | '’ You can lay down here." I put the sheet over her 
and she laid down and I didn't hear another word. 

Q. You didn't hear another word? A. Not one word after she 


came in and laid down on my studio couch. I didn't hear one other word 


from her. 
Q. How long did she lie there? A. Until the next morning. 
* * * * 

146 Q. Now, did there come a time, any time during the day, when you 
had occasion--that is, Saturday, during the day, to see the defendant in 
this case, James Carter? A. He came over and got her. 

Q. About what time, please? A. I guess it was about ten or 
eleven o'clock; somewhere Like that. 

Q. You say he came over. Did she wake up when he came over-- 
the defendant? A. Did-- 
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THE COURT: What is this: Ten or eleven o'clock in the morning 
or in the night? | 
THE WITNESS: In the morning. | 
MR. BLACKWELL: That's ten or eleven o'clock Saturday Morning? 
THE WITNESS: Yes. | 
* * * | * 
BY MR. BLACKWELL: | 
Q. Will you tell us what time the defendant came over to get the 
deceased? That is, to get Mrs. Martin on this particular Saturday 
147 morning? | 
THE COURT: Now, you are leading. You asked first what time 
he came over. About ten A.M. What happened? 
MR. BLACKWELL: Very well. I withdraw my question. 
BY MR. BLACKWELL: | 
Q@. When he came over to get her was she still-- 
MR. MILOFSKY: (Interposing.) This is what I object to. 
THE COURT: Who said he came over to get her except you? 
MR. BLACKWELL: Did I say he or she? | 
THE COURT: Wait a minute. You said, "When he came over to 
gether." There has been no testimony he came over to get her. 


There has been testimony he came over. 
MR. BLACKWELL: Very well, Your Honor. I am sorry. 
THE COURT: I know it is inadvertent but you are leading the 
witness. | 
MR. BLACKWELL: Iam sorry. 
BY MR. BLACKWELL: 
Q. You say the defendant came over to your apartment sometime 


around ten o'clock Saturday morning. A. Absolutely. 

Q. When he came over what did he say or do, if anything? A. He 
picked her up off the studio couch and dropped her on the floor and my 
husband and I, we were in the same room, and he drug her across the 

hall to their apartment and we didn't see them any more. 

Q. You say he drug her across the hall. Who do you mean did 
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the dragging? A. Jimmy Carter. He dragged her across the hall. 

Q. Did he have a conversation with her when he first came over? 
A. Well, it seems he tried to get her awake and she didn't awaken. 

Q. Did she say anything while she was in your apartment prior to 
the time he took her away? A. No, she didn't. 

Q. Did you see her any more during Saturday? That is, the de- 
ceased, Betty Martin? Did you see her any more during Saturday after 
the defendant had taken her back to his apartment? A. No. 

Q. When did you next see her? A. It was the next day. I 
kn)cked on their door. She was dressed in--in bed clothing--I mean, a 
gown, a little short gown and trunks when she came in. She was dressed 
when she left out, and the next time I knocked on her door and the door 
came open, there was Betty lying flat on her back without any clothes 


on at all. 
Q. Where was she lying flat on her back? A. Lying flat on 
the floor and the door wouldn't come open because her feet was up 
against the door just enough and I was calling Betty and she still didn't 


answer. And I believe he was lying in the middle of the bed with his 
clothes on. 

Q. With his clothes on? A. With his clothes on. 

Q. What time of day was this, Mrs. Lane, if you recall, to the 
best of your recollection? A. I believe it was in the morning--it was 
about eleven o'clock, I believe. As well as I can remember. 

THE COURT: Is this Sunday morning? 

THE WITNESS: Yes. And Iwas so alarmed I went upstairs be- 
cause a neighbor of mine had a phone. I went back across the hall and I 
told Mr. Lane. I said, -- 

MR. BLACKWELL: Don't tell us what you told Mr. Lane. Just 
tell us what you did. 

MR. MILOFSKY: The witness started to say what she told her 
husband. This is not hearsay. I believe she can finish that statement. 

THE COURT: It isn't hearsay. 

MR. MILOFSKY: What she told her husband. 
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MR. BLACKWELL: If he doesn't object. 

THE COURT: If you don't object. 

MR. MILOFSKY: I would like to know. 

THE COURT: What did you tell your husband? | 

THE WITNESS: I told him, "Betty must be sick.| " I said, "I am 
going upstairs and use the telephone and call an ambulance and the 
police," and I went upstairs and my neighbor gave me permission to use 
the phone and I called the police and the ambulance, and neither one of 
them would come. | 


We were sitting at the window watching for them and neither of 


them came. | 
BY MR. BLACKWELL: 

Q. What did you do after that? A. So, Jimmy came over and 
asked me to loan him a towel and wash rag. He said, "Betty is sick." 

I said, ‘Anything I can do to help you?" So I went over there and 
I wet the wash cloth and he wiped her face off and I am | not sure but I 
think she was bleeding at the mouth or foaming at the mouth. Anyway, 

I helped him do what I could for her. 

Q. Was she able to talk or did she talk at that time? A. No, 
indeed. He went and got the police and the ambulance and--well, before 
he left I helped him get her on the bed. From then on I didn't hear Betty 
Say anything. | 

Q. You mentioned the fact that the deceased was dragged by the 
defendant out of your apartment. A. Yes. | 

Q. Will you describe that dragging, please? How she was 
dragged. A. Well, he didn't seem to pick her up bodily, and he dropped 
her on the floor and it seemed like her head hit awful hard then. My 
husband and I didn't have anything to do with it. We just let him take her 
over. She didn't say very much. He could have picked her up bodily. 

THE COURT: The question was how did he drag her; by her arms, 
shoulders, heels, what? 

THE WITNESS: I didn't pay so much attention to it because he 
didn't have very far to drag her--just my room. It seemed like he must 
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have had a hold of her body. I didn't pay much attention to it. I just 
closed the door. 
* * * 
CROSS-EXAMINATION 
BY MR. MILOFSKY: 
* * * * 

Q. All right. Now, you testified that on Sunday morning you went 
over to see how Betty was feeling, is that correct? A. I knocked on 
the door. 

Q. And what happened? A. And the door came open about 12 
inches and I called her and she didn't answer and the door came open. 
And I kind of peeped in and there was Betty on the floor and I ran back 
over and I told my husband that something must be wrong with Betty. 

She was on the floor without any clothes on. And then is when I 
called the ambulance and the police and neither one of them came. 

My husband and I sat, and-- 

THE COURT: You have answered the question: You have answered 
the question. Go ahead. 

BY MR. MILOFSKY: 


Q. Now, when you saw Betty, you had to stick your head into the 


door and she was to your left, is that correct? A. Just big enough 
that I might peep in. 

Q. Well, you saw her whole body lying on the floor? A. I sure 
did. 

Q. Do youiknow whether her face was up? Was she lying on 
her back? A. She was lying on her back. 

Q. All right. And could you tell whether one of her legs or both 

was blocking the door? A. Well, it seems as though when the door 
wouldn't come open, her feet were up against the door, as well as I could re- 
member. 

Q. Allright. Did you try to get into the apartment? A. No, 
no, I didn't. 

Q. Did your husband try to get into the apartment? A. No, no. 
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| 
Q. Who suggested, or at whose suggestion did you call the ambu- 
lance? A. I suggested that. 


Q. Isee. You don't have a phone in your apartnents is that cor- 


rect? A. No, a friend of mine lives on the second floor and she had a 
phone. | 

Q. Whatishername? A. She hadn't been living there very long, 
but she had a phone. We always called her Pat. I don't know her last 
name. I couldn't call that. | 

Q. Does she still live there? A. No, she doesn't. 

Q. Who did you call for an ambulance? A. I believe I called 
Casualty or D.C. General. | 

Q. Casualty and, or Casualty or? A. Iam quite sure I called 


Casualty and Police No. 5. 
* * * | * 

Q. When you--when you knocked on the door and’ the door opened 
about 12 inches, you observed, did you not, Betty lying on the floor and 
Jimmy lying on the bed. AmIrightsofar? A. Yes. 

Q. Now, at that time, did you notice any bloody foam on Betty's 
mouth? A. I think it was. I didn't pay much attention when I saw her 
lying on the floor. | 

* * * * 

Q. Now, you opened the door and let her in? A. I did. 

Q. Now, she said, Jimmy has been beating on her all night, be- 
fore you opened the door. Is that correct? 

170 A. Yes. | 

Q. Did she say anything else? A. Not another word that I 
heard--that I heard Betty say. ! 

Q. Well, she asked if she could come in before you opened the 
door? A. Yes. | 

Q. Did she describe the beating that he gave her? A. No, she 
did not. i 

Q. Did she seem very excited and upset? A. Well, I couldn't 
say. She knocked pretty hard on the door to awaken me and-- 
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have had a hold of her body. I didn't pay much attention to it. I just 
closed the door. 
* * * 
CROSS-EXAMINATION 
BY MR. MILOFSKY: 
* * * * 

Q. All right. Now, you testified that on Sunday morning you went 
over to see how Betty was feeling, is that correct? A. I knocked on 
the door. 

Q. And what happened? A. And the door came open about 12 
inches and I called her and she didn't answer and the door came open. 
And I kind of peeped in and there was Betty on the floor and I ran back 
over and I told my husband that something must be wrong with Betty. 

She was on the floor without any clothes on. And then is when I 
called the ambulance and the police and neither one of them came. 

My husband and I sat, and-- 

THE COURT: You have answered the question. You have answered 
the question. Go ahead. 

BY MR. MILOFSKY: 

Q. Now, when you saw Betty, you had to stick your head into the 
door and she was to your left, is that correct? A. Just big enough 
that I might peep in. 

Q. Well, you saw her whole body lying on the floor? A. I sure 
did. 

Q. Do you'know whether her face was up? Was she lying on 
her back? A. She was lying on her back. 

Q. All right. And could you tell whether one of her legs or both 

was blocking the door? A. Well, it seems as though when the door 
wouldn't come open, her feet were up against the door, as well as I could re- 
member. 

Q. Allright. Did you try to get into the apartment? A. No, 
no, I didn't. 


Q. Did your husband try to get into the apartment? A. No, no. 
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Q. Who suggested, or at whose suggestion did you call the ambu- 
lance? A. I suggested that. 

Q. Isee. You don't have a phone in your apartment, is that cor- 
rect? A. No, a friend of mine lives on the second floor and she had a 
phone. | 


Q. Whatishername? A. She hadn't been living there very long, 
but she hada phone. We always called her Pat. I don't know her last 
name. I couldn't call that. | 

Q. Does she still live there? A. No, she doesn't. 

Q. Who did you call for an ambulance? A. I believe I called 
Casualty or D.C. General. 

Q. Casualty and, or Casualty or? A. Iam quite sure I called 


Casualty and Police No. 5. 
* * * * 

Q. When you--when you knocked on the door and the door opened 
about 12 inches, you observed, did you not, Betty lying on the floor and 
Jimmy lying onthe bed. AmTIright sofar? A. Yes. 

Q. Now, at that time, did you notice any bloody foam on Betty's 
mouth? A. I think it was. I didn't pay much attention when I saw her 


lying on the floor. 
* * * * 

Q. Now, you opened the door and let her in? A. I did. 

Q. Now, she said, Jimmy has been beating on her all night, be- 
fore you opened the door. Is that correct? | 
170 A. Yes. | 
Q. Did she say anything else? A. Not anothe r word that I 
heard--that I heard Betty say. | 

Q. Well, she asked if she could come in before you opened the 
door? A. Yes. | 

Q. Did she describe the beating that he gave her? A. No, she 
did not. | 

Q. Did she seem very excited and upset? A. Well, I couldn't 


say. She knocked pretty hard on the door to awaken mé and-- 
| 
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Q. When you say-- A. And she laid down-- 
MR. BLACKWELL: If Your Honor please, I submit the witness 
hasn't-- 
THE WITNESS: When she laid down on my studio couch, we didn't 
hear one word out of Betty. 
BY MR. MILOFSKY: 
Q. When you first observed her and she was standing in the hall- 


way, is that correct? A. Yes. 

Q. Is there a light in the hallway? A. Yes. 

Q. Now, you got a pretty good look at her? A. Oh, I was about 

half asleep and I crawled into bed and went to sleep and she was on 
my studio couch and she went on to sleep. 

Q. Well, it was a pretty unusual-- A. But, I didn't pay any at- 
tention to her condition, but I know she had on her night clothes. 

Q. Did she appear to be angry orcrying? A. No. 

Q. Rather casual, justcalm? A. She just said, "Can I lay 
down on your couch? Jimmy has been beating on me all night." 

And I didn't pay any attention to whether she was crying or what, 
but I just crawled back into bed and went on to sleep. 

Q. Well, didn't you say earlier on direct examination that you 
covered her with'a sheet? A. I had some sheets on the studio couch, 
because I had been sleeping on there myself. 

Q. She got into the couch where you had been? A. Yes. 

Q. Did you observe whether your husband remained asleep during 
this entire period or whether he awoke. Do you recall that? A. He went 
on back to sleep. 

Q. He went back to sleep? 

A. He kind of awakened and he went back to sleep. 

* * * * 

Q. That would put it around 10:00 or 11:00 in the morning. A. That's 
right. 

Q. Who let Jimmy into your apartment at that time, Saturday 
morning, at 10:00 or 11:00? Who lethimin? A. I believe I answered 


the door. Iam not sure. 
Q. Well-- A. Nobody there but my husband and I. 
Q. Was Jimmy fully dressed? A. I didn't pay any attention to 


Q. Well, I suppose it's fair to assume he had pants on? A. Well— 
Q. Did he have a shirton? A. I couldn't say exact. 
Q. Did he say anything when you let him in? A. He came in 
and tried to get her awake and that's when he yanked hee off the couch 
and dropped her and then, frankly, dragged her across the hall and we 
didn't see them any more that Saturday. | 
Q. Now my question was this: Did he say anything to you when he 
came into the apartment? Did he inquire about Betty’ s condition? 
A. No. | 
Q. Did he appear to be angry when he first came in? A. I didn't 
pay any attention to whether he was angry or not. | 
Q. Did he walk right over to the bed? A. To the studio couch. 
Q_ To the studio couch, Iam sorry. Did he have any conversa- 
tion with your husband? A. I don't think so. : 
Q. Isn't it a fact that he had an argument with your husband about 
her wetting the bed? A. No. 
Q. You don't recall that at all? A. No. | 
Q. You don't recall your husband ordering him to take Betty out 
of there? A. I couldn't say whether he did or not. I don’ t think he did. 
Q. Did he try to awaken Betty before he yanked her out of the bed? 
A. I think so. 
Q. He tried to wakenher? A. I think so. | 
Q. How did he do this? A. He tried to arouse her, so far as 


I can remember. 


Q. Well, did he do it in the same manner that you tried to arouse 


her earlier? A. No. 
Q. What didhe do? A. (Pause.) 
Q. Didhe call her name? 
MR. BLACKWELL: If Your Honor please, there | isa question 


pending. 
BY MR. MILOFSKY: 

Q. All right. Strike the prior question. Did he call her name? 
A. I think he did. 

Q. Didhetouch her? Imean-- A. Tried to shake her and 
arouse her like you try to awake somebody, as far as I can remember 
now. 

Q. Just as you and I would do? 

THE COURT: How does she know what you would do? 

MR. MILOFSKY: Well she knows-- Just as you would do. 

THE WITNESS: As well as I can remember, he did and then is 
when he dropped her, yanked her off the couch and dropped her on the 
floor. 

BY MR. MILOFSKY: 

Q. Where were you standing-- A. --And her head hit pretty 
hard. 

Q. Where were you standing while he was trying to arouse her? 
A. I was standing in the living room. 

178 Q. Were you at the head of the studio couch? A. I couldn't say 
whether I was at the head or, it was somewhere in the living room. 

Q. Did you see him make any effort to pick her up bodily from the 
couch? A. He did, as well as I can remember and he dropped her. 

Q. Now, you said earlier that he yanked her. A. Well, it ap- 
peared to me that way when he dropped her on the floor. 

Q. When he dropped her on the floor, was he standing upright, 
holding her in both arms like Iam standing now? A. Yes. 

Q. He started to turn to walk out when he dropped her? A. Now, 


that I-- I believe so. I can't remember just exact every move they made 


but I--he was determined to get her and--when he draggéd her. 

Q. Where was your husband standing at this time? 

MR. BLACKWELL: If she recalls, if Your Honor please. I think 
she-- 

THE COURT: Well, if she doesn't recall, she can't say. 
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Do you remember where your husband was at this time? 
THE WITNESS: He was in the living room. Neither one of us 
interfered. | 
BY MR. MILOFSKY: | 

179 Q. Neither one of you interfered or neither one of you tried to 
help. Is that correct? A. We--that's right. We didn't bother and they 
went on out and we closed the door. | 


* * * 


PERCY WALTER LAYNE 
* * 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 
* * * * 
Q. Where do you live, Mr. Layne? A. 635G Street, Southeast, 
Washington, D. C. | 


* * * * 


Q. What is the number of the apartment in which you live? A. No. 


* * * \ * 
| 
194 Q. Well, directing your attention to Friday, May the 22nd, did you 
see the deceased in this case, Mrs. Betty Martin? A.)On Friday, yes, 


sir. 


Q. And did you see the defendant at that time? A. Yes. 
Q. When and where did you see Mrs. Martin? A. In my apartment. 


Q. About what time, sir? A. I will say, I seen her around 1:00 
o'clock on a Friday evening, and I think he come in as near as I can 


remember around 4:00 the same evening. 


Q. Into your apartment? A. In my apartment. | 
Q. How long did they remain there? A. Oh, just a few minutes, 


not long. | 
THE COURT: What do you mean by evening? 
THE WITNESS: That's after the middle of the day. 


THE COURT: You mean this is on Friday, now, the 22nd? 
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THE WITNESS: Friday, May 22. 
: * o* * * 


Q. What time did you see them next? A. Well, I didn't have a 
clock in my hand or looking right at it, but I will say it was around 6:00 


o'clock. 

Q. And will you relate to His Honor and these ladies and gentle- 
men of the jury, the circumstances under which you saw Mrs. Martin 
and the defendant, James H. Carter? 

THE COURT: At around 6:00 o'clock? 

MR. BLACKWELL: Yes. 

THE WITNESS: Around 6:00 o'clock. 

THE COURT: All right. 

THE WITNESS: They came in. She wanted to show my wife how 
nice she looked. Said they were going out on a party. And we admired 
the way she looked and the wife said, "We hope you have a good time, " 

etc., like that. 

She had a white patch over her eye, I am pretty certain it was her 
right eye, and I asked her, I said, "What's the idea of the patch over 
your eye?" 

She said, "Well, I don't want people to know that I haven't got no 
eye." 

* * * 5 

Q. Now, did there come a time later on that evening or early the 
next morning, that is, of the same night, when you saw Mrs. Martin 
again? A. That was, when I seen her again, was 3:00 o'clock, that 
was Saturday morning. 

Q. And that was Saturday, May 23, is that correct? A. 23rd, 
yes, sir. 

Q. And will you relate to His Honor and these ladies and gentlemen 
of the jury the circumstances under which you saw the deceased at that 
time? A. Well, my wife was sleeping on the studio couch and I was 
sleeping in the double bed, which we--she generally sleeps on that, be- 
cause she likes that better than she does the bed. 
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A knock came on the door, a hard knock. My wife got up and 


answered the door. 


Q. Did you hear that knock? A. Yes, sir. 


Q. All right. Now, you say your wife got up and answered the 


knock? A. Yes, sir. 


Q. What happened then, if anything? A. She asked my wife could 
she come in and lay down. She said Jimmy had been beating on her all 


night. 


Q. Now, when you say "she," to whom are you referring? 


A. That's Betty Martin. 


Q. What did your wife do after Mrs. Martin snatih that statement? 
A. Well, she let her come in and she laid down on the studio couch. 
Q. Was there any conversation with her after she came in and 


laid down on the studio couch? A. No, sir. 


Q. With either you or your wife? A. No, sir. 


Q. And how long did she remain on that couch, if you know? 


A. She remained on that couch until he come in around 


Saturday morning. 


9:00 o'clock 


Q. Now, when you say "he," to whom are you sete A. That's 


Mr. --what's his name, I can't recall? 


Q. Youare referring to the defendant, James H. 


A. Yes, James Carter. 


Carter? 


i 
Q. Do you see that person in the courtroom today? A. Yes. 


Q. Would you point him out, please? A. 
pointing. ) 


Q. How is he dressed? A. Gray suit on. 


Yes, 


sir. (Witness 


Q. May the record show, if Your Honor please, is-- 


A. White shirt. 


Q. --pointing down there and only one gray suit Papers to be the 
defendant's, so the witness has pointed out the efendent as the one to 


whom he is referring. 
THE COURT: The record will so show. 
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BY MR. BLACKWELL: 

Q. All right. Now, what did the defendant say or do when he came 
in on Saturday morning, around 9:00 o'clock, as you said? A. When he 
knocked on the door at 9:00 o'clock, Saturday morning, I answered the 
door. 

He says, "Is Betty here?" 

I says, "There she is right there." Laying right at the doorway when 
he opened the door, he had to see her. 

So I said to him, I said, "You were--ought to call a doctor or some- 
thing for this girl,"" I said, ''She looks like she is bad off." 

So he said to me, he said, "If I call a doctor, she will raise cane 
or something of the kind." 

So I said, "You ought to take her over in your place," I said, 
"because I don't want nothing to happen to her here, in my place." 

So with that, he picked her up, pickad her up off 
the studio couch and dropped her on the floor. 

Q. Did he stumble or something, before he dropped her? 

A. No, sir, I don't think so. 
Q. Now, what did he do after he dropped her, if anything? 


A. He dropped her and then he tried to get up a second time. And he 


partially picked her up and had her with her head hanging down on the 
floor and carried her over to his place. 

Q. You say her head was hanging down on the floor? A. Yes. 

Q. Well, what part of her body was he holding? A. He was 
holding her around on the lower part of her leg, and her back. 

Q. Allright. After he carried her over to his apartment, did you 
see her again while she was over there? A. No, sir. 

* * * bd 

Q. When did you next see her, if you did see her? A. WhenI 
seen her again, my wife, that Saturday night, my wife, she said, "I 
think I will go over and knock on Betty's door and see how she is." 

Q. What time was this? A. That was around, well, say, close 
to 11:00 o'clock Saturday night. 
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Q. 11:00 o'clock Saturday night. A. Yes. | 

Q. May 23, is that correct? A. Yes, that's right. 

Q. All right. And you say there came a time when you saw them? 
A. I seen her then, yes, sir. 

Q. Now, will you relate to His Honor and these ladies and gentle- 
men the circumstances under which you saw her then? A. Well, my 
wife knocked at the door and when she knocked at the door, she said the 
door come open part way. | 

So, she called to them two or three times. I Reard her call them. 
It was just across the hall. And she got no answer. : 

She come back and called me to take a look, which I went over and 

Ilooked. Betty Martin was laying on the floor on her back, naked, 
just like she come in the world. He is laying in the bed with his pants, 
socks, and shirt on. 

So I said to my wife, I said, "You better go upstairs and call No. 5 
or ambulance ora doctor,"" Isaid. "There is something wrong here." 

Which my wife did. She went upstairs. The people up there at 


that time had a telephone. 
* * * ax 
Q. Now, as a result of her, after she went sates and came back, 
what did you do then, if anything? A. We didn't do anything, but wait after 
she called No. 5, or called the ambulance. We waited, well, say a couple 
of hours, and nothing never showed up, nobody come, and we went on to 


bed. 


Q. And now, where was the deceased at that time? A. Laying on 


the floor, last I seen of her. 
Q. All right, now, did there come a time after that when you saw 
the deceased again? . Yes, sir. | 
Q. Whenand where? A. That was Sunday morning. 
Q. About what time? A. Around 9:00 o'clock. 
Q. And where did you see her then? A. Inher “cheer 


* * * * 


| 
Q. ***** A, Well, he knocked at my door around that time, 
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somewhere around 9:00 o'clock, and asked my wife, could he get a 
towel and a wash rag. 

He said he wanted to wipe the blood off of Betty's face. 

So my wife, ‘she reached up in the closet and give him a towel and 
a wash rag and she went over in his apartment with him. 

* * * * 

Q. Well, when did you next see the deceased, if you saw her 
again? A. Well, after she stayed in there a while, I went over there. 

Q. What did you observe when you went over? A. When I went over 
there, she was laying in the bed covered up. 

I said to Mr. Martin, I said to him, I said, "You better get a 
doctor or an ambulance or something,"" Isaid. "This girl looks like 
she is bad off". 

THE COURT: Are you talking about Mr. Martin or Mr. Carter? 

THE WITNESS: Mr. Carter, Imean. I can't get the name right. 
Well, I never knew the man before. 

So, I said to him, he better get a doctor or ambulance because 
this girl looks like she is bad off. 


So he did. He got up and went out and in about 15 minutes the 


ambulance came and carried her away and that's all I know about it. 
* * * * 
Q. Did the defendant say anything to you at the Coroner's Inquest? 
A. When the two guards was taking him back over to the jail, he turned 
around and said to me, he says, "If you appear against me in Court," 
he says, "it's going to be your neck." 
* * * 
CROSS EXAMINATION 
BY MR. MILOFSKY: 
* * * * 
Were you actually awake when your wife got up and answered the 
door? A. Knock come on the door and woke me and her both up. 
Q. You didn't get out of bed to answer the door? A. No, sir. 
Q. Your wife put the light on? A. When they opened the door, 
there was a light in the halls, light when you open the door and the light 
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in the hall makes it light in the room. 
* * * | * 
Q. *** A. She asked who it was before she Boened the door. 
Q. And what was the reply to who was there? A. She said, 
"Betty." | 
Q. Did your wife then openthe door? A. Then she opened the 
door. ! 
Q Now, did you see Betty at that time? A. I was laying in the 
bed. I had to see her when she come in. | 
210 Q. In other words, you were lying in such a position that you had 
a full view of the door through which Betty came. Is that right? 


A. Yes, sir. 
Q. Now, the light was off in the room at that time? A. Yes, 


Q. What did Betty say? A. She asked my wife could she come in 
and lay down. She said Jimmy had been beating all night. 
* * * * 
215 Q. What time did Jimmy Carter come over that morning? 
A. 9:00 o'clock, around 9:00. | 
Q. Tellus what happened then. A. Well, he knocked at the door, 


as I said, and I answered the door. | 
Q. You answered the door? A. I answered the door. He asked was 
Betty there? Isaid, "Yes, she is here laying on the studio couch." 
Q. What happened next? A. He picked her up and dropped her on 
the floor. | 
Q. Didhe try to awaken her? A. No, sir. | 
Q. Made no effort to awaken her? A. No, sir.| 
Q. How did he try to pick herup? A. Picked her up same as 


you would walk up to the side of a bed and pick somebody up. 


Q. Put one arm under her neck and one arm under her legs? 
A. That's right. ! 
216 Q. Where were you standing when he was doing that? A. Inthe 


room, standing by a little radio I have there. 
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Q. You observed pretty carefully what he did? A. He picked her 
up and dropped her on the floor. That's all. 

Q. Well, did he get her off the bed at all? A. He did, yes, sir. 

Q. Did he stand up with her in his arms? A. That's right. 

Q. Did he seem to be making an effort to pick her up or was it 


an effort? Did you observe whether it was an effort for him to pick 


herup? A. He picked her up and stood up straight with her. 

Q. All right. Now, he didn't throw her to the floor, did he? 

Q. Didn't seem like he did, no, sir. Just seemed like she rolled 
out of his arms. 

Q. Rolled out of his arms. What did he do then? A. He reached 
down and tried to pick her up again. 

Q. Did you offer any assistance? A. Idid. I asked him did he 
want me to help. He said he could manage hisself. 

Q. Was the sheet on her at this time? A. Sir? 

Q. Was the sheet on her at this time? A. (Pause.) 

Q. In other words, you saw her undergarments at this time? 

A. Yes, sir. 

Q. What was she wearing? A. She had some kind of little short 
underskirt or gown, or something, I don't know. 

* * * * 

Q. Now, after trying to pick her up from the floor, and after re- 
fusing your help, what happened next? A. He carried her over to his 
place. 

Q. You say he carried her over? A. Yes, as best as he could with 
her head hanging down to the floor. 

Q. What do you mean by her head hanging down to the floor. Do 
you mean he had-- A. He didn't have her up in his arms. 

Q. Beg pardon? A. He didn't have her up in his arms. 

Q. Well, how did he manage to get--will you tell us how he got 

her across? A. Well, the best I could explain it, he had his right 
arm underneath of her two limbs, with her head hanging down on the 
floor, one hand under her back and one hand under her two limbs. 


* * * * 


, 
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Q. And her head was-- A. Hanging down on the floor. 

Q. Isee. You made no effort to go and help hold her head up? 
A. Iasked him did he want me to help him and he said he could manage 
hisself. | 

Q Do you recall whether her face was up or down? A. When he 
was carrying her out? 

Q. Yes. A. Face was up. 

* * * i * 

Q. And when was the next time you saw Betty Martin? A. The 
next time I seen her was Saturday night at 11:00 o'clock, around then. 

Q. And what was the occasion, or how did you happen to see her? 
A. My wife had knocked on her door and called and she was laying on 
the floor naked. | 

Q. You said earlier that you heard your wife knock on the door 
and call to her. Did she call to her ina loud voice? A. Yes, sir. 

Q. Loud enough for you to-- A. Loud enough for to wake them up 
or to get an answer. I could hear it in my place. Just ‘about five steps 
across the hall. | 

Q. Now, you then went in and saw Betty lying on the floor, is that 
right? A. No, sir, I didn't go in. 

@. Did you look through the door? A. I looked through the door. 

Q. How far was the door open? <A _ It was open far enough to see 
her laying on the floor and see him laying in the bed. 

Q. Was it open wide enough for you to walk through? A. No, I 
wouldn't say it was. | 

Q. Did you stick your headin? A. I did, yes, sir. 

Q. And the light was on? A. The light was on, yes, sir. 

Q. Did you call to him to try to wake him up? Aj, No, sir. 

My wife had already called and didn't get no answer. I didn't call at all. 

I only told my wife she had better go upstairs and call the ambulance 
and No. 5, because Ithought there was something wrong, because he never 
made no answer when she called him and neither did she and laying on the 
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floor in that condition--you would have thought yourself there was some- 
thing wrong, or anybody else. 

Q. How long did you wait for an ambulance after your wife came 
downstairs? A. I guess we sat up around two hours. 

Q. And during these two hours did you ever go back and try to 
wake them up again? A. No, sir. 

* * * * 

Q. If they were fighting in there, you would have heard it, too, 
wouldn't you? A. Yes. 

Q. Did you hear any fighting the night before? A. No, sir. 

Q. What time did you go to sleep the night before? A. Well, 
we went to bed, I guess, 10:00 o'clock. I don't recall exactly the time. 

Q. Could it have been 11:00? A. Idon't know. I wouldn't say. 
I didn't look at the clock. 

Q. Well, it wasn't before 10:00, was it? A. Somewhere around 
that time. I don't know what time they came in Saturday night, whether 
they just come in when she knocked on the door at 3:00 o'clock or whether 


they was in at 9:00 o'clock or 10:00 o'clock, or when they come in. 


Q. You didn't hear any fighting going on over there? A. No, 
sir. 

Q. Any loud noises? A. No, sir. 

Q. Any screams? A. No, sir. 

* * * * 

MR. MILOFSKY: I am reading from page 26 of the transcript of 
the testimony at the Inquest of Betty Marie Martin on June 1, 1959. 
Friday, May 22, 1959. 

THE COURT: Now, what you are reading is the transcript and the 
Coroner's report of the statement made by this witness or written out 

by this witness and handed in to the Coroner at that time. It was 
written out according to him two or three days after the incident, is 
that correct? 

MR. MILOFSKY: That is correct, sir. 

THE COURT: All right. 


BY MR. MILOFSKY: 
Q. I might ask one question before I begin to read, 
typewritten or written by hand? A. By hand. 
Q. And how many copies did you have of it? 
THE COURT: Two, he said. 
THE WITNESS: Two. 
BY MR. MILOFSKY: 
Q. Did you use carbon paper? A. No, sir, just plain paper. 
Q. Then you wrote the whole story twice? A. (Nods.) 
MR. MILOFSKY: All right. Now, I am beginning to read. Quote. 
"Friday, May 22, 1959. My wife and this girl went to a Safeway 
store at 9:00 o'clock a.m. Friday, 22nd. 
"Now, at 3:00 a.m. Saturday morning, a knock came on my door. 
This girl asked my wife could she come in. She said Jimmy had been 
beating on her all night, so my wife let her lay down on the studio couch. 
242 Now, at 9:00 o'clock a.m., same morning, Saturday, he knocked 


on my door and I let him in. He picked her up and dropped her face 
down on the floor. | 
Then he half dragged and carried her across the hall to their 


apartment. 
Then Saturday night around 9:00 o'clock, she went over there to see 
how she was. She, my wife, knocked on the door and the door came open 
about 18 inches, just enough to get your head in. | 
She was laying on the floor stripped naked, on her back. My wife 
called to them several times and she got no answer. | 
Then she came and got me to look. I told her she had better call 
No. 5 or the ambulance. But neither never came. | 
Then we waited a long time. Finally went to bed. Then Sunday 
morning, he knocked on my door and asked my wife for a towel and wash 
cloth, said he wanted to wash the blood off her face. 
My wife says she wet the cloth three or four times for him to wash 
her face. She was then still on the floor. | 
Then she helped him get in bed. That is when he called the am- 


bulance. 
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This is all I can say that I seen and heard my wife say. 
"Signed, Mr. Percy Layne, 635 G Street, S.E., D.C." 
THE COURT: And with that, we will adjourn until 10:00 o'clock 
tomorrow morning. 
* * * 
Washington, D. C. 
December 2, 1959 


* * * 


JOSEPH L. O'BRIEN 
a bd 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 
Q. State your full name and assignment, Officer, please. 


A. Detective Joseph L. O'Brien, assigned to the Fifth Precinct. 
* * * * 


270 Q. Did there come a time when you had occasion to see the de- 


fendant Carter on May 24--Sunday, May 24th of this year? A. I did. 

Q. Where did you see him? <A. Number Five Precinct in the 
witness room. 

Q. Did you have occasion to interrogate him concerning what 
had happened to his wife, who had been taken to Casualty Hospital at that 
time? A. I did. 

Q. What time of morning was this, please? A. About 9:00 A.M. 

Q. About what time had the defendant been brought into the Pre- 
cinct? A. 8:20 A.M. 

THE COURT: 8:20 A.M. ? 

THE WITNESS: Yes, sir. That's the time on the arrest book. 

* * * * 
271 THE COURT: This is questioning forty minutes after he brought 

him into the precinct. 

MR. BLACKWELL: That is correct, Your Honor. 

THE COURT: The defendant objects, on the Mallory ground, I 
presume ? 

MR. MILOFSKY: Yes, Your Honor. 

THE COURT: The Court overrules the objection. Go ahead. 


* * 


BY MR. BLACKWELL: | 

Q. Now, Detective O'Brien, will you relate to His Honor and these 
ladies and gentlemen of the jury, the nature of the interrogation of this 
defendant Carter by you on May 24, Sunday, about 9:00 | A.M. In fact, 
tell us why you interrogated him, first. A. WhenI arrived at the 
Precinct I was informed that Betty Martin had been removed from 635 
G Street, Southeast, Apartment 2, in an unconscious condition. 

There was evidence of a beating, bruises about the face and things. 
And her husband, James Carter, was arrested on an open charge until 
such time as we could determine the nature of these injuries. 

Q. When you saw the defendant Carter prior to the time you 
questioned him did you advise him of his rights and that he did not have 
to answer your questions if he saw fit? A. I did. | 

Q. What was his attitude? A. He said that he had nothing to 
worry about; he didn't do anything; and that when she had been drinking 
she had stayed in a coma for several days before; and there was nothing 
to this one. | 
* * * ie 

Q. All right, now, Detective O'Brien, did you interrogate the de- 
fendant further at that time? A. I did. | 

Q. Will you tell His Honor and ladies and gentlemen of the jury 
what you said to him and what he said to you, to the best of your recol- 
lection? A. We went back to Friday evening when he got off at work. 
He worked at the Market Tire Company in Bethesda, Maryland. He 
stated he arrived home on Friday evening; and that he and Betty Martin 
had made arrangements to go out that evening. He got dressed and 
Betty got dressed. She had a new dress that evening. | 

They went down to the corner liquor store at Seventh and G Streets, 
called Bordeaux, and at that place they purchased, I believe, a pint of 
liquor, brought it back to the house and then they went Hack out and went 


up on H Street, Southeast, and went in and out of a few places, having 


something to drink at each place. 
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They went up town, I believe up around Wisconsin Avenue some- 
where, and they also had been in a few places there drinking. 

During this time they had met one of Betty Martin's ex-boyfriends. 
He was with them all the time. 

They arrived back in Southeast after 11:00 P.M. on Friday even- 
ing. At that time they ended up at the Ship's Cafe, located at Eighth and 
G Streets, Southeast. They sat there drinking with James Carter, Betty 
Martin and this other fellow that Betty Martin used to go with. 

He stated that Betty had been getting a little chummy with this other 
fellow that night, and that he figured they were trying to get him intoxi- 
cated so he would pass out of the picture and they would go on their way. 

He finally got disgusted and told Betty to come on home. This was 
about midnight. About midnight they left the Ship's Cafe, the place on 
H Street, and they proceeded home to 635 G Street, Apartment 2. 

On the way home they had words concerning the ex-boyfriend, the 
amount of attention she was showing to him and everything. 

They arrived back at the house and they got ready for bed and all. 


He had a beer or'so in the house and he was drinking that. Betty had 
opened up this bottle that they had bought previously that evening, and 
she was drinking from that. 

Then, they continued to argue about this ex-boyfriend. During 


this time she stated to James Carter she was leaving him and was going 
to go to live with this other boyfriend again. 

He stated at that time he got mad at her and started beating her 
about the face with his open hand, and about the body. 

She then left Apartme nt 2 and went across the hall and then he went 
to sleep. He said he woke up the next morning, she was not in the room, 
and he then went to work. 

On the way to work he decided it was too late. That was about 
9:00 A.M. on Saturday. 

He returned home to 635 G Street. He went over to Apartment 1 
where Mr. and Mrs. Lane stayed, and Betty Martin was there laying 
on the couch. 
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He said he picked her up from the couch and brought her over to 
his apartment and put her in bed. He said he went out and went over to 
his mother's house. I believe it was in Oxon Hill, Maryland to check on 

an income tax check that was supposed to be there. 

Nobody was home at his mother's house and check was not in the 
mail box so we went to the Shell Gas Station down the street there and 
talked to a few of the boys in the gas station. 

Then he came back to Southeast, went in and out of a few places, 
had a few beers, and arrived back home that evening. 

He said when he came in the apartment Betty Martin was lying on 
the floor by the bed with no clothes on. He said he picked her up and put 
her to bed. He went out later that evening. | 


He said he returned home and went to bed; woke up next morning. 
| 


Betty Martin still hadn't woke up, said anything to him, so he came along, 


went out and called the police and an ambulance. 
BY MR. BLACKWELL: 

Q. Did he say whether or not Betty Martin was conscious or un- 
conscious when he took her out of the Lane apartment. A. He said 
she appeared to be sleeping. She didn't say anything to him. She wasn't 
awake. | 

Q. Did he say whether or not she was still sleeping when he re- 
turned Saturday morning? A. She appeared to be sleeping. 

Q. This statement given you by the defendant Carter, was that a 
voluntary statement? A. Yes, sir. | 

Q. Were any threats of violence made on him by you? A. No. 

Q. Were any promises made to him by you? A. | No. 

* * * | » 

THE COURT: Wait just a minute. Officer, where did this ques- 
tioning take place? 

THE WITNESS: This was on the first floor of Number Five Pre- 
cinct, in the witness room. | 

THE COURT: In the witness room? 


THE WITNESS: Yes, sir. 
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THE COURT: Who was present? 

THE WITNESS: Just myself and Mr. Carter at that time. 

THE COURT: No one else was in the room? 

THE WITNESS: No. 

THE COURT: Was he seated or standing? 

THE WITNESS: He was seated on a bench. 

THE COURT: Were you seated or standing? 

THE WITNESS: Seated. 

THE COURT: He was being held at that time on an open charge? 

THE WITNESS: Yes. 

THE COURT: For investigation; is that correct? 

THE WITNESS: Yes. 

THE COURT: How long did this conversation take altogether? 

THE WITNESS: Approximately twenty minutes--twenty to thirty 
minutes. 

THE COURT: Twenty to thirty minutes. Completed by 9:30 A. M. ? 

THE WITNESS: Yes, sir. 

* * * 
CROSS-EXAMINATION 
BY MR. MILOFSKY: 

Q. You had a purpose in mind when you walked into that witness room 
to talk to this defendant; didn't you? A. Yes, sir. 

Q. What was your purpose? A. To establish what had happened 
to Betty Martin. 

Q. The purpose was to get a confession; wasn't it? A. No, sir. 

Q. It wasn't? A. No, sir. 


Q. Of course, you didn't arrest him but you did know he was being 


held on that open charge; is that correct? A. Yes, sir. 
278 ok * * * 
Q. So you did go there to find out whether he assaulted her. 
A. Yes, sir. 
Q. You knew she had allagedly been beaten; is that correct? A. I 
was informed from the appearance of Betty Martin she had been beaten. 
Q. And you knew that he was in the room when she was picked up 
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by the ambulance; is that right? A. No, sir. 


Q. Oh, you didn't. You knew of his relationship with the deceased. 
| 
A. Yes. 


* * * 
. **** A. He was cooperative. 
Cooperative. A. Yes. 
Was he friendly? A. Yes, sir. 
Was he reluctant? A. No. | 
He just spewed forth everything he knew; is that correct? 
A. That's right. 
Q. In spewing forth what he knew, he said he had nothing to worry 
about. Is that correct? A. Correct. | 
Q. Then he followed that by saying he beat this omeel with his 
fists? A. Yes. On Friday evening he had beaten her. 


* * * * 


Q. Did he ever tell you he struck her between twelve midnight on 

Friday and 3:00 A.M. on Saturday? A. It was during that time. 
* * * | * 

Q. **** Knowing that the now-deceased had been allegedly 
beaten and having obtained what purports to be a confession of the de- 
fendant, did you make any effort to reduce his confession to writing at 
that time? A. No. | 

Q. You knew he had confessed actually to an assault and battery 
at that time; is that correct? <A. Yes, sir. 


Q. Whichisaseriouscrime. A. Yes, sir. 


| 

Q. And you knew that the woman was in the hospital unconscious. 
A. Yes, sir. | 

Q. And might have died. A. Yes, sir. 

Q. Asa matter of fact, on the basis of his confession, you charged 
the man with assault with intent to kill while the now-deceased was still 


arive; is that correct? A. Yes, sir. 


Q. And you told Mr. Blackwell that before you began to interro- 
gate him you apprised him of his rights? A. Yes, sir, 
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Q. Would you tell me what you told him about his right? A. I 
told him I was going to question him in reference to the injuries of Betty 
Martin; that if he wanted to tell me he could tell me; and if he didn't 
want to, that was all right; that he could have a lawyer, if he wanted to; 
and anything he told me could be used against him in court, if necessary. 

* * * a 

MR. BLACKWELL: If Your Honor please, that concludes the govern- 

ment's case and the government rests. 


* * * 


MOTION FOR JUDGMENT OF ACQUITTAL 


MR. MILOFSKY: I would like, at this time, to move for a verdict 
of acquittal on the basis that there is insufficient evidence to show that 
the blows struck, allegedly struck by the defendant caused the death of 
the deceased, Betty Martin. 

* * * * 

MR. MILOFSKY: Now, there are two matter-- My motion, I 
take it, is overruled? 

THE COURT: It is. 

MR. MILOFSKY: Your Honor, there are two matters I would Like 
to bring to Your Honor's attention. 

Mr. Blackwell has agreed that with Your Honor's permission--it 
is agreeable to admit into evidence the Coroner's Report or the autopsy 


report which was the basis of Dr. Murphy's testimony yesterday. 
* * a * 


MR. BLACKWELL: That is correct, Your Honor. I have no ob- 
jection. I am willing to let it go in by stipulation. 
* * * 


JAMES H. CARTER 
* * 
DIRECT EXAMINATION 
BY MR. MILOFSKY: 
Q. Mr. Carter, will you try to speak in a loud, clear voice so 
that everybody can hear you. State your full name, please. A. James 


Howard Carter. 
Q. Where were you living prior to your arrest? A. 635 G Street, 
Southeast. | 
Q. Was it your apartment? A. Yes, sir. | 
Q. How long had you known the deceased, ae Martin? A. Ap- 


proximately a year and a half, sir. 
* * * * 

Q. When did you start living with her? A. It was in the August 

of 1958. Approximately August. 


Q. August of 1958? A. Yes. 


* * * * 


Q. Do you recall the date on which you moved into 635 G Street, 
Southeast? A. I moved in May 20th. It was ona Wednesday evening. 
Approximately 9:30. | 

* * * * 

Q. Did you stop in the Lane's apartment? A. Yes, we did. 

Q. How long did you stay there? A. No longer than for Betty 
to show how pretty--how nice she looked in her white Guess and come back 
out and continued to the place where we ate. | 

Q. What happened after you left the Lane's? A.; We went up to 
a little restaurant, Chinese restaurant, and had something to eat, and 
then went down to the Ship's Cafe. | 

Q. What happened at the Ship's Cafe? A. We sat there for ap- 
proximately an hour and I told her I wanted to go back home. 

Q. Had you or she been drinking that evening ? A. She was 
drinking, yes, sir. AndI hada few sociable beers myself. 

Q. What was she drinking? A. Whiskey and water. 

Q. What happened next? A. What happened ne t ? 

Q. Yes, sir. A. We decided that this--this Melvin Marshall 
walked into the Ship's Cafe and spoke to me and shook hands with me and 
asked me where I was working and everything, so I hadn't seen him for 

awhile. He asked us to take a ride and I said, "No, sir. I got to 
go to bed early tonight." | 

Q. Did you know this Mr. Marshall? A. I knew him previously, 


before, yes sir. 

Q. Throughwhom did you meet him? A. Through his brother 
that lives in Rockville, last Christmas eve. 

Q. Was that the end of your conversation with him? A. He kept 
begging me to go to Chubby's in Maryland and I didn't want to go. I told 


him I had to get up early in the morning. 

Q. Did Betty want to go? A. No, she said, "I don't want to go 
either." She said, "It's up to Jimmy; whatever he thinks is best." 

Q. What did you do then? A. Well, we went to the Red Robin and 
sat there for awhile and the time was getting late. So, I said, "Come on 
Betty, let's go home." 

Q. About what time was that? A. Approximately 9:30 when we 
left, the Ship's Cafe. 

Q. Did you'have any drinks at this Red Robin? A. Yes, sir. 

Q. Did you drink there? A. She had a few--you can't get whiskey 
there. She had a few beers. 

* * * * 

Q. What was her condition at this time? A. Well, she was all 
right. I mean, she didn't seem out of the way. She was walking straight 
and everything. 

Q. Where did you go when you left the Red Robin? A. We went 
home. 

Q. What happened when you got home? A. The first thing I did was 
turn on the radio.’ You are talking about Friday night, sir? 

Q. Yes, sir. A. The first thing I did was to turn on the radio 
and got the WEEMS station. 

Q. Goahead. A. And she got her fifth--pint of Rocking Chair out 
of her night drawer and began to drinking and we talked and talked. 

And it was getting rather late then. She wanted to go back up. She 
done drank her whiskey. This was an hour or more after we got home. 
She drank her whiskey and wanted to go back uptown after more. 

Q. What time was this? A. This was approximately, around 

about one or 1:30. 
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Q. What happened? A. I told her not to go uptown, that the pol- 
icemen would pick her up and I didn't have the money to get her out of 
jail all the time. | 

Q. What happened then? A. She began to get up and get her 
clothing out of the closet there, where the radio was sitting in the chair. 

Q. What was her state of dress at this particular time ? 

A. She was in her pajamas, sir; night clothes. 

Q. The pajamas that have been identified here? | A. Yes, sir. 

Q. As Defendant's Exhibits--1(b), I think. I believe your last 
statement was that she went to the closet for something. What happened 
then? A. I did my best to keep her from going to the closet and I sat 
down on the chair to keep her from opening the door. The chair was 
keeping the closet door shut. ! 

Q. What happened then? A. She came over and tried to force 
me out of the way so she could get her clothes to go back uptown to get 
more to drink. I was sitting on the chair and I struck her with my open 
hand. | 

Q. You held up your right hand. Did you strike her with your right 
hand? <A. I struck her with my right hand. 

Q. Where did you strike her? A. Once on the hip and once on 


the shoulder. 

Q. That'stwice?. A. Yes, sir. | 

Q. Did you strike her on the face? A. No, sir. 

Q. What happened next? A. She grabbed--she grabbed her 
pocketbook that was on the buffet--the cabinet--the dresser--on the way 
out the door grabbed it and went out. 

Q. Did you try to stop her? A. No, sir. | 

Q. What was her state of dress when she ran out of the door? 
A. Sir? | 

Q. What was her state of dress when she ran out of the door? 
A. You mean what was she wearing? | 

Q. Yes. A. Her pajamas, sir. 

Q. Were any blows struck by her? A. 
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Q. Did she strike you? A. No, sir. 
Q. About how long did this take? A. The argument, sir? 
Q. Yes. <A. Approximately fifteen minutes. No more than her 


trying to get her clothes. And after I slapped her on the hip and shoulder 


she ran out the door. 

Q. What did you do next? A. I just laid in the bed and went to 
sleep the rest of the night. 

Q. Do you know where she went? A. No, sir. 

Q. Do you remember what time you got up the next morning? 

A. Approximately 9:00 o'clock. 

Q. What did you do? A. I went down the hall, and the first thing 
I seen was Betty's pocketbook in front of the bathroom floor, upset on 
the floor, and all the cosmetics was out, laying on the floor. 

Q. What did you do next? A. I went to Mr. Langely's apart- 
ment and asked if Betty was there. I knocked on the door. 

Q. Tellus what happened. A. Miss Langely opened the door. 

Q. You keep saying Langely. A. Miss Lane. 

Q. Lane. A. Miss Lane opened the door. As I entered the door 
Mr. Lane was in his T-shirt and pants on, no socks and shoes, just as 
if he just got up out of bed. He began to say something that was very 
nasty to me, which was, "Get this B out of here." 

Q. That's nasty, but what did he say? A. He told me to get this 
bitch out of here, "She done wetted my bed." 

Q. What did you do next? A. I went over to Betty, her pajamas 
were laying on the floor next to the bed. 

Q. Had Mr. Lane said anything else to you? A. Mr. Lane didn't 
say nothing, only told me to get her out of here. 

Q. What did you do? A. I went over to the bed where Betty-- 
the couch--not the bed--the couch she was laying on, with the sheet 
over top of her. 

Q. As you approached the couch was her head to your right or to 
your left? A. As I approached the couch her head was to my right. 

Q. So that her feet were to your left? A. To my left facing the 


door. 


Q. What happened? A. I went over to the couch where she was 
| 


laying and I noticed her pajamas were. laying on the floor. I 
picked them up, tried to fold the sheet as close as possible as I could-- 
I wouldn't step on it--and picked Betty up off the couch and carried her 
to my apartment. 


Q. You say the pajamas were on the floor? A.j| I picked them up 
in my hands and picked Betty up also and put the sheet over top of her. 
Q. Then what did you do? A. Ipicked Betty up and moved her 
over to my apartment and placed her--looking in my door, the left-hand 
side of the bed. | 
Q. What was Betty's condition during this time? A. When I 
first seen Betty in Mr. Lane's apartment she was foaming at the mouth, 
which I had seen more than once. 
Q. What do you mean by "more than once." Over what period of 
time are you referring to? A. Since I have met Betty. 
Q. What else did you observe besides her foaming at the mouth? 
A. She was naked, sir, with the sheet over top of her, One leg was 


laying half off the couch, her left leg. | 
* * * | * 


Q. Now, what did you do after you placed her on the bed in your 
room? A. I closed the door, locked it, and continued to work. 
Q. What did you do next? Did you get to work that day? A. I 
got as far as the District line at Bethesday and I thought, well, I better 
go back to take care of her. Maybe I was not worrled) but I thought maybe 
she would need help during the day. So I turned around and got home 
approximately 12:00 that noon. | 
Q. What did you observe when you got home? A. My door was 
open, which I had the only key, and Betty was laying on the floor with 
the sheet over top of her. 
Q. What didyoudo? A. I picked her up and put her back in the 
bed on the left-hand side facing from the door, where she was 


before, and went on to my mother's house. 
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Q. Did you make any effort to revive her? A. Well, not at the 
time. I thought she was just sleeping and drinking; that she would wake 
up and come to her senses. 

Q. What did you do the rest of the afternoon? A. I went to my 
mother's house to'see if my income tax check had come back. 

* bd * * 

Q. What time did you arrive home that night? A. Approximately 
7:00 o'clock that night. 

Q. What happened when you got home? What did you do when you 
got home? What did you find when you gothome? A. Betty was still 
in the bed where I had placed her the last time. 

* * * * 

Q@. What did you do, if anything? A. What I did, I went to sleep. 
I laid down and went to sleep also. 

Q. What time did you wake up the next morning? A. Five o'clock 
the next morning. 

Q. This was Sunday? A. Sunday morning at 5:00 o'clock. 

Q. What did you do? A. I was going out and fix up a little break- 
fast and coffee and I tried to awaken Betty. I couldn't waken her. 

So, I went up to Miss Mary Thompson's, which is 620, where we 
were living before, and asked her-- 

* * * * 

Q. Where does she live? A. 620 G Street. It is in the same 
block, just a few houses up on the right-hand side. 

* * * * 

Q. **** | A. **** So I went back down to the house and from 
there I went--seeing Betty was still in bed there I went into a little grocery 
store below the Marine Barracks on H Street, and called for an ambulance. 


* * * * 


Q. How long did it take for the police to arrive? Did the police 


arrive before the ambulance? A. Yes, sir. 
Q. About how long was it? A. Well, it could have been maybe 
fifteen to twenty minutes. I don't know exactly what time they arrived. 
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| 
Q. Do you recall about what time it was? A. They arrived at 


approximately 7:30. 
Q. What were you doing when they arrived? A. I was in my 
living room with Betty. 


Q. Did you admit the policeman to your apartment? A. Oh, yes, 


sir. 


Q. What happened after he came in? A. He walked in and asked 
me, ‘What seems to be the trouble?" 
I told him she had been drunk for a few or several days and she 
has often fallen down and probably fell yesterday while|I was away, and 
just assuming she had. 
Q. At the time the police arrived what was the physical appearance 
of her face? A. She was laying--the physical appearance of her face? 
Q. Yes. A. She had a little bruise right here (indicating), left 
side. 
Q. Left cheek bone? A. Yes, sir. | 
Q. Anything else? A. No, sir. I couldn't see any more. 


Q. Were there any marks anywhere else on her body? A. Not as 
I noticed. 
* * * | * 
Q. You say he took you to Number Five Precinct? A. Yes, sir. 
Q. Where did they place you when you arrived there? A. In 
the room to the right as you walk in. | 
Q. Do you remember approximately what time this was? A. It 
was approximately quarter to eight. | 
Q. Were you questioned at Number Five by the policeman who 
arrested you? A. No, sir. The policeman didn't say nothing. 


Q. Did you recognize Detective O'Brien who was on the stand a 


few minutes ago? A. Yes, sir. Ido, sir. 

Q. Do you remember speaking to him on Sunday ? A. Yes, sir. 

Q. About what time did you see him; do you recall? A. It wasn't 
long. I couldn't tell you exactly how many minutes. But it wasn't long 
after the policeman put me in this room. He came in and sat down next 
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to me. 

Q. What happened then? A. He said he was going up to the hos- 
pital to see how Betty was and if nothing came out he was going to come 
back and cut me loose. 

Q. Did you at that time tell him you had struck Betty? A. I did 
not, sir. 

Q. With your fists? A. I did not, sir, tell him at that time. 

Q. Did you tell him you had slapped her? A. No, sir. Not 
at that time. 

* * * 
CROSS-EXAMINATION 


BY MR. BLACKWELL: 
* * * * 


Q. When did you tell him you struck her with your fists? A. I 
didn’t tell him I struck her with my fists at all. 
Q. Why did you say, when your lawyer asked you the question, you 


did not tell him at that time? A. When he came back from the hospital 
he began to say, "Betty is doing fine; she is up walking around; she will 
stay in the hospital four to five days to get the alcohol out of her system; 
and she said you slapped her last night; is that true." I began to say, 
"Yes, I slapped her." 

Q. When did you tell him you struck her with your fists? A. I 
never did tell him that. 

Q. Never did? A. No, sir. 

Q. How did the bruises come to be on her face? A. I don't know, 
sir. 

Q. You observed one bruise; didn't you? A. Yes, sir. Sunday 
morning. 

Q. There could have been other bruises? A. If Ihad seen more 
I would have told you so. 

Q. Did you hear Officer Johnson say when he arrived and observed 
her he observed multiple bruises on her. Did you hear him say that? 

A. Yes, sir. 
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Q. He didn't ask you how those bruises came to be onher? A. He 
began to say how the bruises got on her. | 

Q. What did you say? A. Isaid she entezasaaes falls around 
when she is drinking. 

Q. So, you concluded that bruise on her face canle from her 
falling around because she had been drinking; is that correct? A. Yes, 


sir. 
Q. Had she been drinking just before the officer arrived? A. No, 


sir. 

Q. Asa matter of fact, you hadn't seen her take a drink since 

around midnight.on Friday, May 22; had you? A. Tha’ "s right. 
* * * \ * 

Q. Was this the first time you had struck her as a result of seeing 
her with another man? A. Yes, sir. | 

Q. You never struck her before? A. No, sir. | 

* * * * 

Q. Do you admit having beaten her? A. I did not beat her. 

Q. Did you hear her run right across the hall and knock on the 
door and say, 'Let me in, Mrs. Lane. Jimmy has been beating me all 
night." A. Idid not, sir, hear her say such statements. 

Q. Had she said it could you have heard it? A. | I did not hear 
it, sir. | 

Q. When she ran out did she close the door or did you close the 

door? A. I followed her to the door and shut it and locked it 
myself. | 
Q. Where was she in her pajamas and pocketbook when you closed 
that door and locked it? A. As soon as she went out, | sir, I locked it 
right behind her. Whether she went to the bathroom or went out, I do 
not know--or upstairs to the other family, I do not know. 

Q. If she had gone right across the hall and knoe Ked on that door 
and screamed, "Let me in, please. Jimmy has been beating on me all 
night, '' you wouldn't have known, would you? A. I cee hear it, sir. 
If I did, I would admit it. 

Q. You had the door closed. A. Ihad the door closed and locked. 


% * * * 
And you just yanked her up; didn't you? A. No, sir. 
Did you pick her up gently? A. Tenderly. 
Did you drop her tenderly? A. I didn't drop her tenderly. 
Describe how you dropped her. A. I didn't drop her. 
She wasn't dropped? A. No, sir. 
You just went in there and dragged her; is that it? A. I 
didn't drag her, sir. 
Q. Oh, you didn't drag her? A. No, sir. 
Q. You heard Mr. Lane state that you dragged her; didn't you? 
A. It's his statement against me and his statement and my statement is 
two different things. I know what I did. 
Q. How did you get out of his apartment? A. How didI get her 
out ? 
Q. Yes. A. Icarried her out in my arms. 
Q. Did you tell Detective O'Brien you dragged her out? A. No, 


Q. Did you tell Detective O'Brien you had an argument with her 


about some other man? A. No, sir. 
* * * * 

Q. When did she get back out on the floor? A. She wasn't out 
on the floor, sir. 

Q. She was out on the floor Sunday morning; wasn't she? A. 
If she got out on the floor Sunday morning she got out while I was sleeping. 

Q. She was out on the floor Sunday morning; wasn't she? A. I 
didn't see her on no floor Sunday morning, sir. 

Q. Didn't Mr. and Mrs. Lane come in there and Mrs. Martin 
was lying on the floor naked while you were in the bed? A. That's 
their testimony, sir. , 

Q. Did she come in there and help you put her back in the bed? 
A. She did not, sir. She did not. She was already in the bed. 

Q. She didn't get out of the bed at all Saturday night, to your 
knowledge? A. Not as I know of. 
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Q. You didn't see her on the floor? A. No, sir. 

Q. Did you ask Mrs. Lane to give you a towel and a wash cloth? 
A. No, sir. Ihad no reason to ask her for such articles. 

Q. Did you bathe Mrs. Martin's face or wipe some blood off of 
her Sunday morning? A. She didn't have no blood on her face to wipe 


off Sunday morning. 

Q. You heard Mrs. Lane testify to that; didn't you? A. That's 
their testifying. I was there inthe room. I know what happened in the 
room. Sunday morning she wasn't on the floor. She was in the bed. 

Q. You saw some blood on that pillow case in your room that 
morning; didn't you--just before the officers came? A. What pillow 
case? | 

Q. In your bed. A. I didn't see no blood on the pillow case, sir. 

Q. Didn't you see the officers recover a pillow case from your 
apartment? A. Ididnot, sir. They didn't pick nothing up from my 
apartment at that time. | 


Q. Didn't you hear Officer Johnson testify about seeing blood 


there? A. Blood where, sir? | 
Q. On the pillow case? A. Iheard him testify, yes, sir. 
Q. Did you see that same pillow case? A. NO, I didn't. 

* * * | * 


Q. That is the time Mr. and Mrs. Lane suggested you call the 


ambulance? A. Mrs. Lane never suggested I call the ambulance. I 
called on my own free will. | 
Q. Nobody ever suggested to you that you should call the police 
and the ambulance? A. I didn't see Mrs. Lane until the policemen came. 
When the policemen came they came out. 
* * ok \ * 

Q. Did she ever ask you to stop beating her that night? A. Ionly 
slapped her a few times. | 
Q. Did she run right out when you slapped her? A. No, not 


instantly. She waited around, grabbed her pocketbook and left. 
* * * * 
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Q. You have seen her black out and fall? A. Yes, sir. 

Q. When did you see her black out and fall? A. In the bathroom 
at Miss McCabe's. Miss Pack's place. I am sorry. 

Q. When was that? A. Several weeks before we moved out. 

Q. You saw her black out and fall. A. Inthe bathroom. Yes, 
sir. 

* * 
REDIRECT EXAMINATION 
BY MR. MILOFSKY: 
* * * * 

Q. I don't think you are answering my question. Have you ever 
observed her in a state of unconsciousness for any unusual period of 
time? A. No, Ihaven't. I never seen her unconscious before. 

* * * * 

Q. Getting back to the time-of--period of May 22, 23, and 24th. 
Did you at any time from Saturday morning when you went to pick up 
Betty until the police and ambulance came--did you observe any foaming 


on her mouth at all? A. I noticed foaming on her mouth when she was 
laying in Mr. Lane's apartment. After that I seen nothing from her 
mouth, as I can recall. 


Q. Did you observe any blood in the foam at that time? A. At 
that time there was foam and blood mixture. 

Q. Was there a great deal offoam? A. No, very slight. I 
thought it was just one of those convulsions at the time. 

bd * * * 

MR. MILOFSKY: If Your Honor please, at this time I would like 
to read into the record that part of the hospital records from Cedar- 
croft Sanitarium, to which Mr. Blackwell has stipulated. 

THE COURT: Are those the parts we discussed? 

MR. MILOFSKY: Yes, sir. 

THE COURT: All right. You may read those parts we discussed. 

MR. MILOFSKY: I am reading from the hospital records of Betty 
Marie Martin. Iam reading from a report dated January 17, 1958. 
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This report is signed by B. Michael Blaine. 

THE COURT: Isn't he an M.D. ? 

374 MR. MILOFSKY: Above the signature are the words: "Social 

history taken by B. Michael Blaine." There is no M. D. 

THE COURT: All right. | 

MR. MILOFSKY: "Patient states that during the past year--" I 
believe I gave the date. January 17, 1958. 

"Patient states that during the past year she got so she does 
not care and has been drinking to excess. She has been nervous, 


depressed, and cries frequently. She also feels mixed up and 


frustrated. She suffers from insomnia and her appetite is nil 
when she is drinking. Patient has been drinking EES for one 
year. 

"On Easter Sunday in 1957 she had a blackout. During her 
blackout she had a convulsion and there was frothing at the mouth. 
A doctor was called to see the patient and he said this fit was from 
the patient's drinking. 

"The patient has had--"' 
MR. BLACKWELL: If Your Honor please, may we approach the 

bench? 
THE COURT: Yes. 

(At the bench:) 
MR. BLACKWELL: That is just the part I objected to. 

THE COURT: I know, but I said he could read it. | 
MR. MILOFSKY: I looked at him in the middle of ‘the sentence to 


make sure. 
THE COURT: Go ahead. 
(In Open Court:) 
MR. MILOFSKY: ''The doctor was called to see the patient and he 
said this fit was from the patient's drinking. | 
"The patient has had four similar convulsions since. She 
stated that she could tell when they were coming on and said as 
soon as she has a drink following one of these fits) that she feels 
much better. 
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‘Ever since the summer of 1957, she has been drinking 

excessively. She states that on Wednesday night, January 15, 

her sister, who is pregnant, suffered complications. The patient 

became upset over this and became very nervous and began crying. 

On Thursday, January 16, she stated she felt sick. On Friday, 

January 17, she said she felt like she was going to have another 

convulsion. 

THE COURT: Can you members of the jury all hear that? I don't 
think they can hear you. 

MR. BLACKWELL: They are shaking their heads. They can't 
hear you. 

MR. MILOFSKY: Iam sorry. 

THE COURT: Talk a little louder. 

MR. MILOFSKY: With Your Honor's permission I will just read 
two sentences that they may not have heard. 

THE COURT: All right. 

THE COURT: All right. 

MR. MILOFSKY: "Patient has been drinking steadily for one 
year. On Easter Sunday in 1957, she had a blackout. During her black- 


out she had a convulsion and there was frothing at the mouth. A doctor was 
called to see the patient and he said this fit was from the patient's drink- 


ing. 


"The patient has had four similar convulsions since. She stated 
that she could tell when they were coming on and said as soon as she has a 
drink following one of these fits that she feels much better. 

"Ever since the summer of 1957, she has been drinking excessively. 
She states that on Wednesday night, January 15, her sister, who was 
pregnant, suffered complications. The patient became upset over this 
and became very nervous and began crying. On Thursday, January 16, 
she stated she felt sick. On Friday, January 17, she said she felt like 
she was going to have another convulsion. She was taken to Suburban 
Hospital and referred to Cedarcroft." 

Now, I am reading from the same hospital records, from a piece 
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of paper which is captioned ''Nurse's Notes." | 
On Monday, January 20, 1958, the following appears: 

"Patient was sitting in day room watching T, V. when she 
seemed to have a seizure. Dr. Mendoza called. Patient returned 
to room. Patient ate very little dinner. Patient down to smoking 
room. Nurse called. Patient seemed very tense and involuntary 
movements. Doctor called. Medicine ordered and given. Pa- 
tient quiet. Seemed to be sleeping." | 

Iam reading from a piece of paper in the same hospital records 

captioned "Progress Notes," signed by Dr. Mary Mendoza, M.D. 

"Patient made a good recovery. The fourth day after her 
admission she had a grand mal seizure. After that she was put on 
phenobarbital, 10 cc's and Dilantin, 10 cc's twice a day. Her 
treatment consisted in Sparine 25 miligrams four times a day but 
was discontinued after she had her seizure. Group and invididual 
psycho-therapy and general milieu hospital program. On dis- 
charge she was advised to take one tablet Dilantin a day and con- 
tinue with phenobarbital. | 

"Her final diagnosis was psychoneurosis, anxiety, with 


secondary alcoholism. 
MR. BLACKWELL: What is the date of that? 
MR. MILOFSKY: This one is January 26, 1958. If Your Honor 
please, I would like to have this document from the Metropolitan Police 
Department marked as a defendant's exhibit, for identification. 
378 THE COURT: All right. | 
* * * | * 
CATHERINE M. DILLON | 
was called as a witness on behalf of the defendant, and, after having been 
first duly sworn by The Deputy Clerk, was examined and testified as 


follows: 
DIRECT EXAMINATION 
BY MR. MILOFSKY: 


Q. Miss Dillon, where are you employed? A. I am employed at 
| 
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the Women's Bureau of the Metropolitan Police Department. 
Q. What is; your full name? A. Private Catherine M. Dillon. 
Q. How long have you been so employed? A. Six years. 
Q. Were you so employed on April 15, 1959?. A. Yes, sir. 


Q. Are you familiar with this type document? A. Yes, sir. 

Q. Whatis/it? A. Itisaslip, sir, that we send our prisoners 
to D.C. General Hospital when they are examined when they have been 

379 injured or are ill. 

Q. On the back of this slip would you read what appears there? 
A. This woman suffered an epileptic seizure, fell and cut her forehead. 

Q. Thank you. The date of April 15, 1959. Is that right? 
A. Correct. 

THE COURT: It might be interesting to know who the woman is. 

MR. BLACKWELL: That's what I want to know, Your Honor. 

MR. MILOFSKY: Sorry. 

BY MR. MILOFSKY: 

Q. Does the name of the woman appear on this? A. Yes, sir. 
Betty Marie Martin. 

MR. MILOFSKY: I suppose that does help. 

MR. BLACKWELL: No, it doesn't help me. I would like to have a 
better description, if Your Honor please. 

BY MR. MILOFSKY: 

Q. Would you read her complexion and her age? A. Betty Marie 
Martin, white, thirty-two. 

MR. MILOFSKY: Is that sufficient? 

THE COURT: Is the name and address on that? 

MR. MILOFSKY: She was incarcerated at the time, Your Honor, 
at the Women's Bureau. 

THE COURT: All right. I just asked. Maybe they had an address 

for her. 


THE WITNESS: No, sir. 
* * 


* * 


MARTIN STRIMLING 
was called as a witness on behalf of the defendant, and, after being first 


duly sworn by the Deputy Clerk, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. MILOFSKY: | 
Q. What is your fullname? A. Martin Strimling. 
Q. Where do you live? A. D.C. General Hospital, at present. 
Q. How are you occupied there? A. Iam an intern at present 
there. | 
MR. MILOFSKY: If Your Honor please, at this tine I would like 
to have some hospital records from D. C. General Hospital marked 
Defendant's Exhibit 3, for identification. | 

THE COURT: All right. 

THE DEPUTY CLERK: Defendant's Exhibits 3 and 10, marked 
for identification. 


(Thereupon, hospital records 
of D.C. General Hospital were 
marked Defendant's Exhibits 
3 and 3(a), for identification. ) 


THE COURT: What are you marking? 

MR. MILOFSKY: If Your Honor please, these records include visits 
to the hospital on several different occasions. 

THE COURT: Are you marking one (a) and one 2 

THE DEPUTY CLERK: Exhibit 3 and 3(a). 

THE COURT: All right. | 


(Thereupon, a hospital record 
of D.C. General Hospital dated 
8/21/58, was marked Defendant's 
Exhibit No. 3(b) for identi- 
fication.) 


BY MR. MILOFSKY: | 
Q. Doctor, I hand you Defendant's Exhibit 3(a) for identification, 
and I will ask you what this is. A. This is the Emergency Room record 
from April 15, 1959. ‘Patient is a police patient. States she fell out of 
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bed." This is Betty Martin. There is a laceration over the right eye." 
At that time she had this laceration repaired with sutures and she was 
also treated with tetanus toxide. 

Q. Does it say what eye it was? A. Yes. It was over her right 
eye. Her left eye had been removed. 

Q. Now, Ihand you Defendant's Exhibit 3(b), for identification and 
ask you what this is. A. This is a hospital record of August 21, 1958, 
the Psychiatric Division. Betty Martin was the name of the patient. 

Q. Iwill ask you to read this from this hospital report. The top 
of the page. A. ‘Women's Bureau. Woman was shaking violently. 
Brushed bugs off herself. Called policewoman Sally. Later identified 
her as mother. Claimed black eye was caused when she jumped out of 
eighth story window. Occasionally will jump and insist someone has 
touched her. If there is no one standing close enough to have touched her 
she will look behind door and under shelves. Woman states she has been 


in Cedarcroft in January, 1958, for alcoholism." 


383 Q. Is there a date on that? A. August. 
Q. What year? A. '58. 
MR. MILOFSKY: Your witness. 
a * * 
385 MISS SALLY FARLEY 
was called as a witness by the defendant, and, after having been first 
duly sworn by The Deputy Clerk, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MILOFSKY: 
State your full name, please. A. Sally Farley. 
Where do you reside, Miss Farley? A. My residence? 
Yes. A. In Arlington. 
Q. How are youemployed? A. Bureau of Public Health, nursing 
in the District. 
Q. Where were you employed on April 15 of this year? A. Women's 
Bureau of the Metropolitan Police Department. 
Q. You wereanurse? A. That's right. 
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Q. Did you have occasion to see Betty Marie Martin on that date? 
A. Yes, sir. : 

Q. Will you describe the circumstances? | 

MR. BLACKWELL: What circumstances? 

MR. MILOFSKY: On April 15, 1959. | 

THE WITNESS: On April 15, 1959, we saw Betty Martin in our 
Clinic between 6:00 and 6:30 in the morning. | 

At that time when Betty came into the Clinic she had bruises on the 
inner parts of both of her legs, the inside and outside of both of her legs 
were bruised. Her face was all scratched and bruised. | 

We asked her at that time how she obtained her--these bruises. 


She told us that her boyfriend had beat up on her. 


Later on, after breakfast, approximately between 71 5-- 
| 


MR. BLACKWELL: I can't hear. 

THE COURT: "Later on, after breakfast, approximately between 
7:15."" Go ahead. 

THE WITNESS: Between 7:15 and 7:30, as I came through the 
doorway into the day room, at the Women's Bureau, Betty was sitting 
in the chair talking with other prisoners. As I walked through the day 
room back to the door towards the clinic, someone yelled one of the 
patients--one of the prisoners had fallen. I turned around and say Betty 
laying on the floor. I went back into the clinic and picked up some first 

aid material. I came out and Betty was lying on the floor. She 
had a cut on the right side of her forehead near the eye brow which was 
bleeding at the time. | 

We administered first aid. Betty came to. When I asked her what 
had happened she said she had no idea; that she had passed out. 

After we were through, she was taken to the D.C. General Hospital. 

BY MR. MILOFSKY: 


Q. When she was admitted what was her general state of mind or 
attitude ? | 

MR. BLACKWELL: I object as to her state of mind, Your Honor. 
This witness is not qualified to testify to a person's state of mind. 
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THE COURT: I don't know that anybody can testify to somebody's 
state of mind. You might put your question another way and get what 


you want. 


BY MR. MILOFSKY: 
Q Do you remember if she appeared to be happy or depressed, 


and so forth, on that morning? A. On the morning we saw her, the 
15th? 
Q. Yes. What did her mental attitude appear to you to be? 
A. Betty seemed rather rejected that morning. She had been in ona 
drug charge. 
THE COURT: She seemed what? 
THE WITNESS: Rejected. 
THE COURT: Dejected? 
THE WITNESS: Yes. Dejected. 
MR. MILOFSKY: I have no further questions. 
MR. BLACKWELL: No questions, Your Honor. 
THE COURT: Is there any reason why this witness cannot be ex- 
cused? 
MR. MILOFSKY: No, sir. 
THE COURT: You may be excused. 
* * * 
MRS. MARY THOMPSON 
was called as a witness for the defendant, and, after having been first 
duly sworn by the Deputy Clerk, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MILOFSKY: 
Will you talk right into the microphone, please. A. O.K. 
And give us your fullname. A. Mary Thompson. 
What is your address? A. 710 F Street, Northeast. 
Do you know the defendant in this case, James Carter? A. I 


How long have you known him? A. A year. 
Did you know Betty Marie Martin? A. Yes, sir. I did. 
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Q. How long did you know her? A. It would have been three years 
this coming February. | 

Q. Can you tell the Court what you know, if anything, about Betty 
Marie Martin's physical condition during the period of time you have 
known her. A. Miss Martin had spells. If she didn't have a drink she 
would have a spell. She would have something like a conjvalsion. She 
would just pass out all of a sudden and fall anyplace, mostly on her head. 

Q. Have you ever seen her in one of these convulsions? A. Yes, 
sir. | 
Q. Have you seen her experience many of these? | A. Three of 
them. | 

Q. Will you state the time and place where you saw the first one. 
A. The first one I seen her have was in '57, when I was living on 11th 
Street. She hadtwo there. The third one she had living right down here 
at 602 G Street, Southeast. | 

Q. Will you describe what you saw on these two occasions? Tell 

us about the first time. What did you see? A. Her boyfriend 
brought her up to my house. She usually stayed with me when he worked 
He brought her up there that morning. | 

Q. Do you know what his name is? A. James Pugh, she was 
going with then. He had brought her up there that morning because she 
had had these spells recently with him. He was afraid to leave her 
alone. He brought her up there to stay with me. So while she was there 
she had one of those spells. She just fell out. ! 

Q. Did she fall to the floor? A. Yes, sir. 

Q. From a standing position? A. Yes, sir. 


Q. What about the second one? A. The second one she had was 
across the hall at my girl friend's. She went over there to make a phone 
call and she was sitting on a gossip bench and she just keeled right on 
over. | 
THE COURT: Were you over there at the time? | 
THE WITNESS: Yes, sir. | 


BY MR. MILOFSKY: 

Q. Did you see this happen? A. Yes, sir. 

Q. Did she lose consciousness at the time? A. Yes, sir. 

Q. Tell us what happened, what you did about it; what anybody 
did about it. A. | She was sitting there waiting to make a phone call and 
she just collapsed. She just fell off the gossip bench on her face. The 
girl friend's husband just picked her up bodily and carried her across to 
my apartment and laid her on the couch. I got a cold wash rag and 
brought her to. 

Q. What about the third time? A. I was at 602 G Street and she 
had one. She just fell in the chair. Right after she came to live with me; 
stay with me. 

Q. At this time did her body fall to the floor at all? A. No, she 
fell in the chair. 

Q. Will you describe her condition, or what you observed at that 
time. 

A. She just fell right on over on her sore eye. She had had 
stitches taken in her eye. She had a busted eye and she just fell right 
on that side. 

Q. Was she living with you at the time? A. Yes, sir. 

Q. Do you remember what month this was? A. It was the month 

of May. 

Q. Of this year? A. Yes, sir. 

Q. You say you knew her for three years? A. Yes, sir. 

Q. During this period of time had she ever complained about head- 
aches or dizziness? A. No, sir. Not until she had the fall she told 
me she got in the Women's Bureau. 

Q. Do you remember the approximate date of that fall? A. No, 
I don’t know the date, but I know when she came to my house it was about 
the 15th of May and she still had stitches in her--over top of her eye. 

Q. While she lived at your residence in May did she have oc- 


casion to complain headaches? A. Yes, sir. Every morning she got up 


she would holler about her head hurting her. 
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Q. Did she do this frequently? A. Every morning. 
Q. Do you remember when she moved from your apartment with 
Mr. Carter? A. Sir? | 
Q. Do you recall the date that she moved from your apartment 
with Mr. Carter? A. About May 20. | 
Q. Directing your attention to Saturday, May 24th, did anything 
unusual occur on that day? A. Yes, sir. | 
Q. Will you tell us about it? A. Mr. Carter came to my house 
early in the morning between 7:30 and quarter of eight to my knowledge 


at the time. And he rapped on the door and I asked who it was and he told 


me. So I went to the door and let him in. 
He told me that Miss Betty--I called her Betty--told me that Betty 
was something wrong with her. He couldn't get her awake. 


I told him she probably had one of those spells and ‘she would 


probably be all right in about five or ten minutes, but if she didn't get 


all right for him to call a doctor or ambulance. 
Q. Did you have any further conversation with him? A. No, sir. 
Q. Do you know whether he called an ambulance, of your own 
knowledge? A. I don't know. | 
MR. MILOFSKY: Excuse me, just a moment. (Pause. ) 
Q. Do you remember approximately how long Mr. Carter and 
Betty lived with you? A. They came there May 15--I mean April 15 
and they left May 20. | 
MR. MILOFSKY: I have no further questions. 
THE COURT: You say April 15th? 
THE WITNESS: Yes, sir. 
THE COURT: Is that when she had stitches in her eye, in April? 
THE WITNESS: Yes, sir. 
THE COURT: I understood you before to state she icame there 
May 15. | 
THE WITNESS: No. She left there May 20. She came in April. 
THE COURT: All right. 
THE WITNESS: It was in April. | 
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CROSS-EXAMINATION 


BY MR. BLACKWELL: 


Q. What time of evening did they move in on April 15th, if you 


recall? <A. April 15th, Mr. Carter was at work when Miss Martin 
left. And she didn't know-- 

Q. Just a moment. I don't think you understood. I asked you what 
time on April 15 did they move in. A. It was right after court. 

They had been to court that morning. 

Q. You say that you have known Mrs. Martin about three years? 
A. Yes, sir. 

395 Q. Been a very close friend of hers? A. Yes, sir. 

Q. Where did she live during January of last year--January, just 
a few months before she moved to your place? A. I don't know. 

Q. Where did she live in February? A. I don't know. 

Q. Where did she live in March? Last year. A. Last year? 

Q. Imeanthis year. All of this is this year. A. I don't know. 

Q. April? A. She was with me in April. 

Q. Had you seen her any time during the year prior to the time she 
moved to your place? <A. Off and on. 

Q. Do you recall when she lost the eye in January? A. I know 
nothing of it. I mean, I don't know nothing about it. I wasn't around her 
at the time. 

Q. Never discussed it with her? A. She told me a few things 
about it. 

Q. You say you have observed her on three different occasions 
have these blackout spells; is that right? A. Yes, sir. 

Q. Mrs. Thompson, how long did those blackout spells last ? 
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A. Oh, five minutes, maybe ten minutes. 

Q. Five, ten minutes. A. Uh-huh. 

Q. When the defendant Carter came to your house on Sunday 
morning and told you that Mrs. Martin was asleep and he couldn't waken 
her. Did he tell you how long she had been asleep? A.! | No, sir. 

Q. And you indicated to him probably she just had: 
is that right? A. Yes, sir. 

Q. Didn't he use your telephone to call the ambulance or police ? 


another spell; 


A. I don't have a phone. | 

Q. So you would say the most one of these spells lasted when you 
knew Mrs. Martin, when she had these attacks, the most was ten minutes; 
is that right? A. Five or ten minutes. | 

Q. After that time how did she act? A. When she came to she 
looked kind of wild and then she said, "Where am I," and she grabbed 
my arm real tight. 

Q. But she was able to sit around and talk after that; is that right? 
A. Yes, sir. | 

MR. BLACKWELL: Thank you, very much. | 

THE COURT: Any further questions? | 

MR. MILOFSKY: No further questions, Your Honor. 

THE COURT: You may step down. 


* * 


(At the bench:) 
* * * 
MR. BLACKWELL: Your Honor, this Court went to a good deal 
of expense and inconvenience to the government to go out there and take 
398 the deposition and the defense counsel had been out there and talked 
to the witness that morning. Don't you plan to use the deposition? 
MR. MILOFSKY: Do you want it in? | 
THE COURT: You had the government pay for it. ! 
MR. BLACKWELL: After you talked to the witness the same 
morning. 
MR. MILOFSKY: To be quite candid, she said something that I 
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think might be damaging to my case. How much, I don't know. But I 
certainly don't want to put it in myself. However, it is available if you 
want to put it in. 

MR. BLACKWELL: Do you object to my putting it in? There are 
certain parts that are hearsay that I wouldn't want in. 

MR. MILOFSKY: I don't see how you can put part of it in without 
putting it all in. 

THE COURT: You can always strike something that is objectionable. 

MR. MILOFSKY: The only reason I took the woman's deposition is 
because she observed the fall and seizure. 

* * * * 

THE COURT: He doesn't have to put it in if he doesn't want to. 

I think if the Government is paying for these you should be careful about 
taking them. 

MR. MILOFSKY: She said, "I told them one of them was going to 
murder the other one."" Obviously, that is what you wish to get in. 

MR. BLACKWELL: That is what I wish to get in. 

THE COURT: It seems to me Mr. Blackwell asked him about that 
on the stand. He denied it. That part would be admissible if Mr. Black- 
well wants to put it in on rebuttal. 

MR. MILOFSKY: I didn't expect him to deny it. I told him what 
she said when I spoke to him. He didn't deny it to me. 

* * * * 

THE COURT: I will give general instructions as to the duty of 
counsel and the Court, that the indictment is not evidence of guilt, pre- 
sumption of innocence, reasonable doubt, credibility of witnesses, the 
instruction on murder in the second degree and manslaughter, and then 
a closing statement. 

Would you like to read the instruction I have prepared on second 

degree murder and manslaughter? Both of you can read it. It 
would be just as well if you both read it and see if you have any sugges- 
tions. 


You can sit down and read it and return it to my chambers. 
* * * * 


Washington, D. Cc. 
December 3, 1959 
* * 

DR. FRANK NELSON MILLER 
was called as a witness for the defendant, and, having been first duly 
sworn by The Deputy Clerk, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. MILOFSKY: 
Q. Will you state your full name, please? A. Frank Nelson 


Miller. | 
Q. What is your profession, Doctor? A. Iam a physician. 
Q. Are youa specialist? A. Tama pathologist. A pathologist 
is a physician who makes a special study of diseased processes as to their 
cause and as to the effects these diseases have on the body. 
Q. Do you practice in Washington? A. Yes, I do lO. 
Q. How long have you been practicing in Washington? A. For 


eleven years. | 


Q. From what school did you graduate? A. The George Washington 
University School of Medicine. 

Q. Are you associated with any hospital in this oS A. Yes. I 
am associated with the George Washington University Hospital and I am 
associate in pathology at the District of Columbia General Hospital. 

Q. Have you had occasion during your practice to write any peri- 
odicals, pamphlets, texts, and so forth? <A. Ihave written original 
articles on diseases of the breast, of the uterus, the female womb, and 
also on disease of the heart, popularly known as the heart attack, known 
technically as the myocardial infarct, the type condition’ President 
Eisenhower suffered a few years ago. 

Q. Are you presently compiling a text to be used at the George 
Washington Law School? A. I teach the course in forensic pathology 
and medical jurisprudence. Forensic pathology is uses of the tech- 
niques of medical science in problems relating to the law, particularly 
criminal law, and medical jurisprudence is appliance of the law to the 
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practice of medicine. I have been teaching that course for six years 
now. 

MR. BLACKWELL: Your Honor, I submit this is not responsive to 
the question. He asked if he is preparing a text. 

THE COURT: I think he is explaining it. It is all right. 

THE WITNESS: I am explaining my qualifications, sir. 

THE COURT: Go ahead. 

THE WITNESS: I have been using in that course a series of notes 
given to the students on forensic pathology and medical jurisprudence. 
These notes have been used by the medical students and are now under 


study by Little Brown Company for possible publication. 
BY MR. MILOFSKY: 
Q. I take it, then, that this lengthy answer is'as a result of your 


desire to be more factual in respect to the question: are you now writing 
atext. Is that correct? A. Yes. I was trying to explain why I felt 
I was qualified to write such a text. 

MR. MILOFSKY: Mr. Blackwell has a few questions he would like 
to ask the doctor at this time. 

THE COURT: All right. 

EXAMINATION ON QUALIFICATION OF WITNESS 
BY MR. BLACKWELL: 

Q. Iunderstand you are a specialist in female disease? A. No, 
sir. Iam a specialist in pathology. I have written an article on the 
pathology of one particular female disease. 

Q. Concerning the breast? A. One article concerning the breast 
and the other concerning cancer of the womb. 

Q. You mentioned also you were a heart specialist. A. No, 
sir. Iam a specialist in gynecology. I have written articles on particular 
diseases of the breast, of the womb and of the heart. I do not consider 
myself a practicing specialist in these fields. 

Q. You said something about the type of heart ailment which 
President Eisenhower had. A. Yes. 

Q. You didn't have anything to do with that. A. Oh, no. I was 
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trying to explain to the jury what the disease was. I had nothing to do 


with that episode. 

MR. BLACKWELL: We will concede, Your Honor, that this witness 
is qualified to testify here in court. | 

THE COURT: As a pathologist, you mean? ! 

MR. BLACKWELL: Yes. 

THE COURT: All right. 

DIRECT EXAMINATION (Resxmed)| 
BY MR. MILOFSKY: | 

Q. Doctor, have you had occasion to examine the autopsy report 
in the case of Betty Marie Martin? A. Yes, I have examined Dr. 
Murphy's autopsy report. It was first handed to me on Tuesday morning 
of this week. | 

408 Q. Actually, what was handed to you was a typewritten copy; is 
that right? <A. Yes. 

Q. Doctor, I am going to hand you the sapewertion copy which I 
provided you and the actual photostatic copy of the autopsy report and 
ask you to compare the two and tell me whether they are identical. 
(Handing.) A. Yes, they appear to be identical. 

Q. Have you had occasion to study the transcript of Dr. Christopher 
J. Murphy's testimony in this case? A. Yes. | 

Q. I provided you with a copy of the transcript, I believe, yesterday 
afternoon. A. Yes, you did. 

Q. Now, in some detail, but as briefly as possible, explain char- 
acteristics of an acute subdural clot. A. An acute subdural clot is 
one which occurs--the term acute indicates it occurs rather rapidly. 

The hemmorage occurs into the subdural space. The subdural space lies 
beneath the skull. I believe Dr. Murphy explained this day before yes- 
terday. There are the layers of the skull, then there are three layers 
of the meninges beneath the skull and over the brain. The outer layer of 
this is a very thick dura. The subdural space would be beneath this dura 
and leading into the subdural space would be veins which bridge across 


| 
and small arteries in this region. Most acute subdural hemmorages are 
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thought to be due to either trauma, that is, injury, blows about the 
head externally, or spontaneously, that is, from no recognizable ex- 
ternal or internal cause due to rupture of one of the vessels in this - 
region. 

Q. This spontaneous subdural bleeding is extremely rare; is that 
right? A. No, I wouldn't say extremely rare. It is rare in a normal 
healthy person. It usually occurs in individuals who have some bleeding 
disease. A person with leukemia has a deficiency of elements for coagu- 
lation. It occurs:in persons with high blood pressure. Excessive pres- 
sure may rupture the vessel. It is unusual in a normal, healthy individual. 

Q. Would you rule out on the basis of your study of Dr. Murphy's 
testimony and the autopsy report, would you rule out the spontaneous 
subdural clot in this case? A. I don't think it can be ruled out asa 
possibility. 

Q. Would you distinguish between what you just described, the 
acute subdural clot, and the chronic subdural clot? A. They both occur 
in the same location, that is, beneath the dura. The only difference is 
in the rapidity of collection of blood. In the acute clot the blood collects 
without hours or within a very few days. It is usually due to the rupture 
of a large vessel in this region, or an artery. An artery has higher 


pressure and bleeding occurs more rapidly. 


The chronic subdural clot occurs usually from the rupture of a 
vein in this region, with slower bleeding and this clot may accumulate 
over a period four to six weeks or even longer and not cause clinical 
symptoms, that is, not cause headaches or dizziness or loss of con- 
sciousness until after five or six weeks after the initiating injury. 

Q. Is this type condition unusual? A. The chronic subdural 
hematoma? 

Q. Yes. A. No, sir. It is not unusual. 

Q. Would you say there are many cases reported on this. A. Yes, 
there are many cases reported on this. 

Q. What would the effect of the disease of alcoholism have upon a 
person who sustained a blow to the head which resulted in a subdural 
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clot? <A. All things being equal, an alcoholic would be more likely to 
have a greater degree of hemmorage for several reasons, one being that 
alcoholic individuals have poor nutritional states. The liver is often 
diseased and the liver repair is one of the substances essential for proper 
clotting of the blood. In the absence of this substance, technically called 
prothrombin, bleeding will occur for a longer period before coagulation 
takes place. There also occurs in alcoholics a swelling of the vessels in 


the subduracular portion of the meninges, which is below the dura. 
This swelling makes it possible for a greater degree of hemmorage 
to occur in this region. | 
Of course, there is also the question that alcoholics very often 


are much more liable to falls and to head trauma than rion-alcoholics. 


Q. Is your last statement universally accepted by the medical 


profession? 
THE COURT: Which last statement? 
MR. MILOFSKY: Beg pardon? 
THE COURT: Which last statement? That alcoholics are more 
likely to fall? 
MR. MILOFSKY: Yes, Your Honor. 
THE WITNESS: Yes, I believe that is fairly common knowledge. 
Because of the law of equilibrium they are much more likely to fall 


than a non-alcoholic individual. 
MR. BLACKWELL: We will stipulate, Your Honor, that is the 
general opinion of ordinary laymen. 
THE COURT: I think that is reasonably obvious. | 


BY MR. MILOFSKY: 


Q. Assuming the following facts: First, a female about 32 years 


of age, weight about 100 pounds, who was an alcoholic, /who sustains a 
blow to the forehead some five weeks prior to her death as a result of 
falling from a sitting position in a chair to the floor, which blow caused 
a laceration above her eye requiring stitches; | 
Assuming further that an autopsy revealed some weeks later a 
large subdural clot compression of the brain and connonization of the 
| 
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base with some pontial hemmorage, which subdural clot shows some 


organization; 

Is it possible for you to tell whether the fall which occurred five 
weeks prior caused the death of the person? A. It is possible the fall 
could have caused the subdural hematoma which was responsible for 
death. 

Q. Would this not fall into the classical chronic subdural type of 
clot? A. It would fall into the time period required for the develop- 
ment of chronic subdural clot. 

Q. In determining whether the clot was five weeks old, would the 
size of the clot be relevant? A. Not entirely. Of course, the longer 
the time elapsed, the larger the clot would likely become. Acute sub- 
dural clots can be quite large if a large vessel is torn. 

Q. Suppose you learn that the clot began at the hairline of this 
individual and covered almost the entire cranium all the way back to the 
foramen and was organized primarily in terms of its mass at the base 
of the brain, would this affect your conclusion, one way or another? 

A. Again, it would be possible in either acute subdural hemmorage or 

in chronic subdural hematoma. It would be not only possible, I 
think, but quite likely that the description would be that of a chronic 
subdural hematoma. 

Q. Suppose you learned further, Doctor, that there was pontial 
hemmorage in the brain of this individual, would that be more consistent 
with the chronic type clot or acute type? A. I believe it would be some- 
what more consistent with a chronic type. Pontial hemmorages are 
secondary to the increase in pressure in the pons, which is the thinking 
portion of the brain between the large thinking portion of the brain, the 
cerebrum, and lower centers which send into the spine. Of course, the 
pons contains many vital centers. 

The hemmorages here are due to the compression of the clot over 
the brain which pushes the brain downward into the framen magnum, the 
large opening at the base of the skull through which the spinal cord 
originates and this increased pressure in the vessels in the pons may 
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cause hemmorage. 
Such hemmorages may occur either with acute subdural hemmorage 
or chronic subdural hematoma. They are response to the increased 


pressure, however, it arises. | 
MR. MILOFSKY: Excuse me for one second, Your Honor. 
(There was a pause. ) 

BY MR. MILOFSKY: 


@. Now, suppose you learned that there was no fracture of the 


skull which accompanied this subdural clot. Would that affect your 
diagnosis or your conclusion one way or another with respect to whether 
it was acute or chronic? A. I would feel that is more consistent with 
a chronic subdural hematoma. They notoriously originate from rather 
minor types of head trauma, such as a fall on the head or blow on the 
head, such as striking a door or pushing up and striking a table. 

The acute subdural hemmorage usually results from a more power- 
ful blow on the skull and is often associated with the presence of a skull 
fracture. | 

Q. I would like to turn to the nature of a blow to the skull for a 
moment. | 

Can you tell us what happens when a fist strikes a face, in terms of 
force? A. Well, that force is transmitted through the ‘skin, if the blow 
is, for instance, over the eye, that force is transmitted through the skin, 
the eye, and the bone over the eye, and then is transmitted through the 
dura and other meninges to the brain itself. So that the force is trans- 
mitted through the nervous system. | 

Q. Ifa forceful blow was struck in the area of the eye, where 
would be the most likely place, in your opinion, for the subdural clot 

to result? A. The clot should be beneath the surface of the skull 


over which the blow was struck, . I would think it would be over the 
frontal of the brain but behind the eye. ! 

Q. Can you tell the Court and jury what a contrecoup concussion 
is? A. The injury I just described is a coup. C-o-u-p. It is a blow 


directly under the point of impact. 
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A contrecoup injury--I mean, against an opposite type of injury-- 
is in the portion of the brain opposite the force of impact. 

For instance, if an individual slides on some ice and falls back- 
wards striking the back of the head, the injury to the brain, or sub- 
dural hemmorage, may occur not over the back of the brain, but at the 
front as the brain is forcefully pushed forward by the blow against the 
frontal bone in the opposite side of the skull. 

So that a contrecoup injury is one opposite the point of impact. 

Q. Would you say it is more likely or not that a blow struck by a 
fist upon the eye would cause a contrecoup oracoup? A. I think it 
would be more likely to produce a coup injury because the head there is 
awfully stationary. Contrecoup injuries usually occur when the head is 
in motion and strikes a stationary or almost stationary object. 

Q. Would you describe or distinguish between the resistance of 
the head, any part of it, to a blow struck by a fist and a blow received, 
for example, from a fall on the floor. A. Of course, it would depend 
on the amount of impact. There could be as much impact from a fist 
as from a fall. I think the differential is in the part of the skull struck. 
There are areas of the skull which are thicker than others. For instance, 
around the eye there is very thick protective ring -of: bones. You can 
feel on your own face the prominences about the eye and abaut the cheek 
where the bone is thicker. Whereas, on the side of the head and on top 
of the head the bone is somewhat thinner. At the base of the skull the 
bone again is quite thick. 

I believe the thickness of the skull would be the greater factor if the 
two blows were of the same force. 

Q. Would you consider a fracture, that is, the capacity of the head 
to resist a blow by a fist, as compared to a hard surface, such asa 
floor. A. I believe the important criterion would be the amount of im- 
pact and not the delivering agent. 

Q. Allright. You learned from reading Doctor Murphy's report, 

I believe, that the entire top of the brain, the subdural area, was 
either a clot or clotted. 


Is this type of injury more consistent with a blow received by the 
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fist upon the eye or some other type of blow? A. Well, I would say it 
might occur from either. But I believe it would be more likely from a 
blow, not over the eye, but one over the side of the skull, in the temporal 
region or top of the brain. | 

Q. You read Doctor Murphy's statement, did you not, to the effect 
that it would be medically impossible to determine whether the subdural 
clot in this particular case was caused by ablow from a fist to the eye 


or from a fall from about the level or height of a bed to the floor, or 


from a blow to the head from falling from a standing position. Do you 


agree with that proposition? A. Yes, I would agree with that. 
Q. But I take it you leave Doctor Murphy with respect to the-- 
(Mr. Blackwell arose from his chair.) | 
MR. MILOFSKY: I will give you the benefit of objecting now. 
MR. BLACKWELL: You can see where I would, the way you 
frame the question, but I will wait. 
BY MR. MILOFSKY: 
Q. What is your position with respect to his conclusion concerning 
a chronic subdural clot in this case? A. I believe Dr.) Murphy stated 
in his opinion this clot was about three days old. I would simply say that 


it is also possible this could be five weeks old or in that range. 
Q. All right. We are dealing in terms of possibilities in all of 
these blows; is that right, sir? A. Yes. That is true. | 
Q. Would you say it was at least equally possible? A. Yes, on 


the terms of information we have discussed so far. | 
Q. On the basis of your reading Doctor Murphy's. report and the 

autopsy report, can you say anything further relevant to the cause of 
death in this case? A. In my opinion, the cause of death--I believe 
this concurs, in general, with Doctor Murphy's opinion, --that the cause 
of death was due to compression of the medulla, that is, the primitive 
part of the brain which controls the cardiac and respiratory action. The 
resulted from compression of the medulla and involving hemmorages 
within it which destroyed its vital centers. That compression is most 
likely due to the clot in the subdural space over and beneath the brain, 
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which pushed down and upward on the brain forcing the medulla into this 

narrow opening at the base of the skull. So that the medullary 
compression and medullary hemmorages were, in my opinion, the im- 
mediate cause of death. 

Q. Would microscopic slides--strike that. Would a pathological 
report on sections taken from the subdural clot assist in determining the 
cause of death and further assist in determining whether the clot was 
three days old, or three to five weeks old? A. Yes, I believe micro- 
scopic sections would be very helpful in so determining. 

Q. Would you say it is impossible to determine the age of the 
clot without microscopic sections? A. It would be difficult to accu- 
rately determine ‘it without microscopic sections, but I believe it can be 
determined within a certain range, within a week or two on the basis of 
gross examination. 

THE COURT: That is, microscopic sections of what? 

THE WITNESS: Microscopic sections of the clot in the subdural 


space, to determine the degree of organization within it, which takes 


times to develop. 

THE COURT: They were taken in this case, were they not? 

THE WITNESS: We were not able to obtain the report of them in 
the request from the Coroner's Office. 

MR. MILOFSKY: I have filed a forthwith subpoena this morning, 
Your Honor. 

THE COURT: Didrit the Coroner testify they were taken? 

MR. BLACKWELL: Yes, that is here in this record. It so shows. 

MR. MILOFSKY: He testified they were taken, Your Honor, but 
he did not testify; as far as I know, from a report which was provided 
him by the pathologist who examined the slides. 

For that reason I have subpoenaed the Coroner's record this 
morning. 

The significance of this is--it did not occur to me until the dis- 
cussion with Doctor Miller--and for that reason I filed the subpoena 
early this morning and expect them any minutes. 

During cross-examination I am going to send Mr. Carlysle down 


to check on it. 


BY MR. MILOFSKY: | 
Q. Let me ask you this, Doctor: Would the microscopic exami- 


nation of sections beneath the subdural space, sections! of the brain or 
hemmoraging beneath the subdural space be of any assistance at all in 
determining the age of the subdural clot? A. No, ae would not. They 
would not be through the clot itself. 
MR. MILOFSKY: I have no further questions. 
THE COURT: All right, Mr. Blackwell. 
CROSS-~EXAMINATION 
BY MR. BLACKWELL: | 
Q. Doctor, I believe you stated that you are of the same opinion 


as Doctor Murphy, the Assistant Deputy Coroner in and for the District 
of Columbia, as to the cause of the death of the deceased in this case, 
Mrs. Betty Martin. Is that correct? A. Yes, sir. _ 

Q. However, there is some question in your mind as to whether 
or not the subdural clot was acute or was chronic; is that correct? 
A. Yes, sir. I simply said it was possible it could be either. 

Q. Now, Doctor, as a pathologist in this jurisdiction I believe 
for about eleven years; is that correct? A. Yes, sir, 

Q. How many autopsies have you performed during that time? 
A. Ihave performed or supervised about 1500 autopsies. 

Q. Where was that? A. At the District of Columbia General 
Hospital and the George Washington University Hospital. 

Q. What was the purpose of those autopsies which you performed? 
A. These autopsies were performed to determine as far as possible the 
cause of death in each case. | 

Q. And would you be prepared to testify with the same degree of 
probability or possible probability as to the type of subdural clot as to 
whether or not it is acute or chronic, by reading a report of what someone 
else did, as if you had performed it yourself? A. I would be much more 
prepared had I performed it myself. | 

Q. Now, in view of the fact that Doctor Murphy-~you have read 
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his report, haven't you? A. Yes, Ihave. 

Q. And you know he has indicated over and over again in his 
testimony here that there is no doubt in his mind but that the deceased's 
death was the result of this subdural clot; the occurrence of this subdural 


clot and that it was of an acute nature. 

MR. MILOFSKY: I bet your pardon, Your Honor. 

THE COURT: I think that question is objectionable for this reason: 
The Doctor has never put the number of days or differentiated in days be- 


tween an acute and a chronic condition. I don't know from the Doctor's 
testimony whether an acute has to be within two hours, two days, two and 
a half days, three days, or whether it could be a week, and anything over 

that is chronic. As I recall, Doctor Murphy was quite definite that 
in his opinion this hemmorage had resulted from some injury which oc- 
curred two to four days before death. Isn't that correct? 

MR. BLACKWELL: That is correct, Your Honor. 

THE COURT: If you want to put your question in that form; all 
right. 

MR. BLACKWELL: Very well, Your Honor. 

MR. MILOFSKY: Before he puts the question I would like to say 
this: 

Doctor Murphy stated in terms of days it could be two days--there 
was room for two days error either way which would, first of all, put 
it one to five days instead of one to four days. 

Not only that, I was under the impression that Doctor Miller had 
testified as to the period of time and the distinction between the acute and 
chronic. 

THE COURT: What is your impression? How many days is acute 
and how many is chronic, from the Doctor's testimony? I remember 
no such testimony. 

MR. MILOFSKY: Well, perhaps it wasn't in time. Perhaps it was 
expressed more quickly or slowly. 

THE COURT: Yes. More quickly or more slowly. 

MR. MILOFSKY: May I ask the question at this time? 
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THE COURT: No. I think the U. S. Attorney is questioning and he 
should continue. Go ahead, Mr. Blackwell. | 
BY MR. BLACKWELL: fe 
Q. Now, Doctor, do you place any time element on an acute sub- 


dural clot as compared to a chronic subdural clot? A. | I thought I had 
answered that question previously in terms that an acute clot is one which 
accumulates rapidly and I said within a few hours or few days, andI 
will say four or five days. ! 
A chronic subdural hematoma is one which accumulates over a 
period of weeks, a total of some three to eight weeks, but usually four 
to six weeks, and made itself manifest at about five, six, or seven weeks. 
Q. Then, so far as your testimony is concerned, ‘you are in accord 
with Doctor Murphy as far as the time element in the acute subdural clot; 
is that correct? A. Iam, in generalterms. The only difference, and 
Iam not contradicting Doctor Murphy in any way, the only difference is 
in my statement that it was possible this could have been a chronic sub- 
dural hematoma which originated over a period of several weeks. 
Q. Only that it was possible. A. Yes, sir. | 
Q. Dr. Miller, you were asked something about if the deceased 
had fallen from a chair, sitting in a chair and fallen to the floor, as a 
result of which fall it was necessary to have certain stitches, in the eye, 
if that could have caused a subdural clot to form and I believe your answer 
was yes. A. Yes. | 
Q. Allright. May I ask you this, sir: If this deceased had been 
beaten severely by the fists of an individual over all parts of the head, 
would it have been probable or likely that a subdural clot would have 
formed as a result thereof? A. I would not like to say probably be- 
cause it is very difficult to predict the changes that occur in and about 
the brain after injury. It would like to say it is possible. I would say 
it is quite possible. | 
Q. Iwill ask you this: Would you say, Doctor, or would you give 
your opinion, and we respect your opinion, sir, as to whether or nota 
blow or blows inflicted by the fists over various parts of the head of an 
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individual, a delicate individual, female individual, weighing around 
one hundred pounds, not in the best of health and who has been classified 
as an alcoholic--would she be more subject to a subdural clot than a 

426 healthy individual? Now, hold that please. There is an objection. 

MR. MILOFSKY: I think it would be proper for Mr. Blackwell to 
be more explicit with respect to the blows about the head because so far 
as I recall there is no testimony of blows from behind or on top of the 
head. 

THE COURT: It isn't certain just where these blows were. The 
testimony could indicate blows were struck. It is true the eyes were 
blackened--I don't say it is true the eyes were blackened, but I say there 
is testimony that they were or that the face was bruised. 

MR. BLACKWELL: If we are assuming. 

MR. MILOFSKY: I wasn't assuming. The facts are in the record. 
If the assumption is based on the Coroner's report, Iam satisfied, Your 


Honor. 
MR. BLACKWELL: There is testimony, Your Honor, there were 


multiple bruises on the face of the deceased. 
MR. MILOFSKY: All right. That, at least, limits it to the face. 
THE COURT: Go ahead. Restate your question. 
BY MR. BLACKWELL: 

Q. Doctor, would you say that where an individual, a female 
about thirty years of age, who is in very poor health, who has been 
drinking a good bit, and there comes a time when she is beat in the face, 
on the face, with a person's fists, and assuming they are heavy blows, 

427 would that be sufficient to cause an acute subdural clot to form? 
A. Yes, it would. 

Q. Now, Doctor, if you had had the benefit of a slide--the micro- 
scopic slides in this case, would you have been in a position to form a 
more accurate opinion as to whether or not this was an acute or chronic 
subdural clot? A. Yes, sir. I would. 

Q. After reading Doctor Murphy's report did you conclude he had 
such slides? A. I believe he did not state he had such slides. He stated 
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he had taken sections of the subdural hematoma and they had been sent 
to the District Pathologist and he named Dr. Dardin as that individual. 
MR. MILOFSKY: May we approach the bench, Your Honor? 
THE COURT: You may. | 
(At the bench:) 
MR. MILOFSKY: If Your Honor please, I now have the entire file 
of the Coroner. They were brought here by an officer in uniform who 


indicated he is not competent to testify. | 
MR. BLACKWELL: He is probably a morgue attendant. 
MR. MILOFSKY: Would you be willing to have Dr. Miller read the 
statements contained in the Coroner's file with respect to the micro- 
427-A scopic slides? 
MR. BLACKWELL: I have no objection. 
MR. MILOFSKY: This is the pathology report. 
MR. BLACKWELL: I haven't seen it. 
THE COURT: Do you recall the Doctor's testo about the 
slides? Ihave it. This is a little confusing. | 
"Question: Did you have occasion to examine the subdural 
clot microscopically? | 
"Answer: The subdural clot was examined microscopically. 
"Question: By you? 
"Answer: No, sir. It was examined by me and concurred in 
by the District Pathologist." | 
MR. MILOFSKY: I suppose what he meant is it nas examined by 
the Pathologist and concurred in by him. 
THE COURT: That isn't what he said. 
MR. MILOFSKY: Would you permit me to ask Doctor Miller whether 
intracerebral hemmorage hepatic failure, which are named in the report 
of May 25, signed by Dr. MacDonald as the cause of death-- 
THE COURT: Let him finish his examination first. 
(In open court:) 
BY MR. BLACKWELL: | 


Q. Dr. Miller, if you had information that the deceased in this 
| 
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case had fallen from a chair while sitting in the chair, and fallen on the 
floor about five or six weeks prior to the time of her death, and you also 
had information that the witness--that the deceased was beaten by the 
fists of a male about three or four days--three days prior to her death, 
which would you say would be the most likely to occur? Which would you 
think would be most likely: a chronic subdural clot or an acute subdural 
clot, provided one is subsequently found at the performance of an autopsy 
a few days later? 

THE COURT: Mr. Blackwell, I don't think that question makes 
too much sense. Suppose you start that one over again. 

MR. BLACKWELL: Thank you, Your Honor. 

BY MR. BLACKWELL: 

Q. Doctor Miller, with respect to a distinction between two types 
of subdural clots, the acute and the chronic, let us assume that the de- 
ceased received a blow by falling from a chair, sitting in the chair fell 
to the floor about five weeks prior to her death, and also, that the same 
deceased received blows to her head from the fists of a male about three 
days prior to her death and about three days after her death an autopsy 
is performed and a subdural clot is discovered. 

429 Would you say that the clot would more likely be an acute subdural 
clot or a chronic subdural clot? 

THE COURT: I still don't believe that is a proper question, Mr. 
Blackwell. 

Isn't it more likely the clot, such as the one found in this case, 
was the result of the blow struck with the fists, or is it more likely it 
was the result of falling off the chair? 

Is that what you want to know? 

MR. BLACKWELL: That's just fine, Your Honor, and I appreciate 
your suggestion. I adopt your statement and ask the witness to answer 

the question. 

THE WITNESS: I would like to say either a chronic or acute sub- 


dural clot is possible based entirely on the question of two types of 
injury. 
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I would have to concede it would be more likely to be due to the 

more recent injury, but ultimately it would depend on the gross and 

microscopic examination of the clot itself because either is a distinct 


possibility. 


BY MR. BLACKWELL: 
| 
Q. Would you be in a better position to determine! whether it was 


acute or chronic if you had examined the deceased, performed an 
autopsy on the deceased--would you be in a better position to arrive ata 
conclusion in this case? A. Yes, sir. I admitted that before. 
MR. BLACKWELL: Thank you. I have no further questions. 
REDIRECT EXAMINATION | 
BY MR. MILOFSKY: 
Q. Would you examine these documents, sir? 
MR. MILOFSKY: I believe it has been agreed by Mr. Blackwell 
that Dr. Miller can testify from the result of the pathological report 
performed by Dr. Dardin, who is associated with Georgetown Medical 
School and Casualty Hospital, and to whom Dr. Murphy testified the 
sections were sent. | 
THE COURT: I don't know it has been agreed he can testify from 
that. It has been agreed he can look at them and then testify. 
MR. MILOFSKY: All right, Your Honor. 
BY MR. MILOFSKY: | 
Q. Would you examine these document? (Handing. ) 
MR. MILOFSKY: I think perhaps I ought to have them marked for 
identification. | 
Will you mark this Defendant's Exhibit 4, for identification. I 
am referring to the entire file. Iam going to hand the doctor two 


separate pieces of paper. We will call those (a) and (b).' 


(Thereupon, two documents 
were marked Defendant's 
Exhibits 4 and 4(a) for identi- 
fication. ) 
MR. MILOFSKY: May we have the Court's indulgence a moment? 
Are we approaching the time for the morning recess? 
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THE COURT: Well, we are approaching it, yes. Do you want a 
recess at this time? 

MR. MILOFSKY: I would appreciate it, Your Honor. 

THE COURT: We. will take a ten minute recess. 

(Thereupon, at 10:56 A.M. the morning recess was had; 
and thereafter the following occurred:) 
BY MR. MILOFSKY: 

Q. Dr. Miller, I show you Defendant's Exhibit 4, for identification, 
which is the entire file from the Coroner's Office. 

MR. BLACKWELL: You don't mean that is the entire file from the 
Coroner's Office. 

MR. BLACKWELL: You don't mean that is the entire file from the 
Coroner's Office. 

MR. MILOFSKY: The entire file was subpoenaed, Mr. Blackwell, 
and this is what came down. The subpoena reads: All records pertaining 
to death of Betty Marie Martin in case 24-952, specifically, the patho- 
logical report or microscopic sections. 

THE COURT: You did not ask for the slides themselves? 

MR. MILOFSKY: No, Your Honor. 

THE COURT: All right. 

MR. MILOFSKY: However, I believe since I subpoenaed all 
records, records in their minds may not mean slides. 

THE COURT: I don't think it would. 

MR. MILOFSKY: From this file I take Defendant's Exhibit 4(a) 
and I will ask you to read this in its entirety. 

THE WITNESS: It is dated November 6, 1959. 

MR. MILOFSKY: Would you care to have it read aloud, Your 
Honor? 

THE COURT: I think he better read it to himself. 

MR. MILOFSKY: That's what I had in mind. 

THE COURT: I take it you are going to base some question on it 
after he reads it. 

MR. MILOFSKY: Yes, Your Honor. 
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(There was a pause. ) 

THE WITNESS: I believe I am prepared to testify, 

BY MR. MILOFSKY: | 

Q. Doctor, what does this purport tobe? A. It appears to be a 
microscopic description of sections taken at the autopsy on Betty Marie 
Martin. : 

Q. What sections were taken? A. They are listed as a section 
of liver, lung, cardiac muscle, cerebellum, a portion of the brain, lung, 
lidney, spleen, pancreas, cerebrum, labile brain, another labelled 
cerebellum. Then, a listing of findings. | 

Q. You made several allusions to the brain. Is there anything in 
this report pertaining to a subdural clot? A. No, sir. : There is not. 

Q. Would you state when this report is dated? A, It is dated 
November 6, 1959. Then, there is a second date, May 25, 1959. 

Q. Now, I want to hand you Defendant's Exhibit 4(b) and ask you 
to read this to yourself. A. (Pause.) I have read it. : 

Q. With respect to information under the heading "specimen", 
what do you find? A. I find several diagnosis listed. "Portal cirrhosis" 
which is a chronic fibrosis of the liver, which is very often the result of 
chronic alcoholism. 

Also listed are "intracerebral and subarachnoid cerebellum hemor- 
rhage, pulmonary edema and congestion." | 

Q. Under the heading of anatomical findings, the sub-heading 
"cause of death" what do you find? A. "Intracerebral hemorrhage and 
hepatic failure.'t There is also typewritten "cerebral compression, 


Q. Is this finding "intracerebral hemorrhage" unter the cause of 


cerebral hemorrhage, traumatic." 


death, consistent with compression from a subdural clot? A. Itis. 


I already testified I thought the immediate cause of death was inter- 
medullary hemmorage. | 


Q. Is the hemorrhaging described here, in your opinion, more 
consistent with the blow sustained by the deceased from, a fall off of a 


chair, resulting in a severe laceration to her eye five weeks earlier, five 
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weeks before the autopsy? Are the findings more consistent with that 
blow or a blow allegedly caused by a --upon the eye by a fist which 
occurred approximately three days before the death of the deceased? 

MR. BLACKWELL: I object, Your Honor. The facts are not ac- 
curately stated. It is not just based on a blow to the eye in this case. 

MR. MILOFSKY: AIL! right. 

BY MR. MILOFSKY: 

Q. Blows about the face. A. Again, I can only deal in possi- 
bilities. I would say these findings could be explained by either type of 
injury. 

Q. But which--do the findings preponderate one way or another? 

A. I don't believe they strongly preponderate one way or the other. 
I might give an opinion that they are certainly very consistent with a 
chronic subdural hematoma. They could also occur with an acute sub- 
dural hemmorage. 

Q. Based on your experience, can you say--if you can't say it, 


don't say it--but can you say that there is a preponderance of evidence 


favoring the’ chronic subdural clot. By preponderance I mean a light 
preponderance, no matter how much. A. That is a very difficult ques- 
tion to answer from the information I have. I already testified I could 
testify with much more accuracy if I performed the autopsy and had I 
seen the material personally. 

I think I simply have to say it is very possible in either case. This 
could have resulted from a chronic subdural hematoma or from an acute 
hemorrhage. 

I believe there is probably slight preponderance, based on my 
experience, that this was from a chronic type of lesion with marked 
increase of pressure in the cranial cavity due to the gradual accumulation 
of a large amount of blood. 

Q. Allright, sir. I believe you testified on cross-examination 
with respect to the significance of microscopic findings. Had there 
been findings as to the subdural clot itself would this have greatly assisted 

in your diagnosis or your conclusion? A. Yes, sir. It would have. 
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Q. Would you say the absence of microscopic section of the sub- 
dural clot renders it not impossible but merely unlikely or less reason- 
able to arrive at the conclusions that this was an acute subdural clot? 

That is a pretty long question, if you would like to have to re-read. 

MR. BLACKWELL: If Your Honor please, I think it is a double 
question also. | 

THE COURT: I don't think the question was very clear. Suppose 
you try to again. | 

MR. MILOFSKY: I thought I had the nouns and verbs in the right 
places. | 

THE COURT: Maybe you had too many of them. 

MR. MILOFSKY: All right. | 

BY MR. MILOFSKY: | 
Q. Would you say that since there is no microscopic section, no 


findings--since there are no findings with respect to microscopic sec- 


tions of the subdural clot in this case-- 

THE COURT: Available to the Doctor. 
MR. MILOFSKY: Available to the Doctor or available to anyone. 
THE COURT: Didn't the Coroner testify they were available to 


him? | 
MR. MILOFSKY: They were available to him, if I may read to Your 
Honor, the doctor said on page 19 of the transcript of his pRescancny 
in answer to this question: 

"T suppose you had no occasion to examine the tissues 


around the eye microscopically. | 
"I did not, sir. | 
"Did you have occasion to examine the sua clot micro- 
scopically ? 


"The subdural clot was examined microscopically. 


"By you? | 

"No, sir. It was examined by me and concurred in by the 
District Pathologist." | 
Although there is an inconsistency in that last answer I think it is 
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fair to say at least he concurred in the diagnosis of the District Path- 
ologist. 

This purports to be the findings of the District Pathologist. I 
submit, Your Honor, there is no finding there with respect to a section 
taken from the subdural clot. 

There is the entire file. 

THE COURT: It isn't clear. Whether or not this is the complete 
record, the subpoena didn't ask for it, --the slides themselves. I don't 


know. It is for the jury to determine whether they were or weren't in 


view of the testimony of the Coroner. 
BY MR. MILOFSKY: 

Q. Doctor, I don't want to ask you to read it again, but you read 
an extensive list of findings by the Pathologist on various tissues sub- 
mitted to him by the Coroner's Office. Is that correct, sir? A. Yes, 
sir. 

Q. Including the liver, heart, various parts of the brain. A. Yes, 


Q. But there is nothing in there with respect to a subdural clot. 
Is that correct? A. No, sir. 

Q. Would you do mea favor, sir, and examine--it won't take you 
long, all that remains in that file and see if you can find anything in 
there as to pathological findings of the subdural clot. A. There is the 
gross description of Dr. Murphy, as has been testified to. 

Q. Yes. What you are saying is that Dr. Murphy found a subdural 
clot. A. There is a photostatic copy of his autopsy card. 

Q. Allright. A. There is also a transcript of Dr. Murphy-- 
this is the Coroner's Inquest Report. 

MR. BLACKWELL: Pardon me. May I interrupt? This Coroner's 
Inquest Report, does that mention something about a subdural clot? 

THE WITNESS: It is quite lengthy. 

MR. BLACKWELL: I am not asking you to read it. 

THE WITNESS: I was simply saying it is present here. 

MR. BLACKWELL: I am sorry. 
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THE WITNESS: Would you like me to look through it? 

MR. BLACKWELL: Not necessarily. | 

MR. MILOFSKY: If Your Honor please, may I be excused to speak 
to the gentleman who brought the records down from the Coroner’ s Of- 
fice? 

THE COURT: All right. Make it fast, though. 

(There was a pause. ) 

MR. MILOFSKY: If Your Honor please, the wie nan who brought 
these records down advises me the slides are not kept on file at the 
Coroner's Office, but they are part of the permanent file at the D.C. 
Health Department under the Control of Dr. Woldridge. | 

I would like to know Your Honor's feelings with respect to my 


attempting to get them down here as quickly as possible. I think 
perhaps a phone call from your office might do it. If a won't do it, 
certainly the District Attorney can do it. 

THE COURT: Of course, these things should be foreseen and taken 
care of. We have been delayed in this case several times to accommo- 
date the defense counsel. | 

MR. MILOFSKY: Thatls true, Your Honor. And berhaps there 
would have been no delay if Dr. Murphy's testimony had/not put me on a 


certain course. 


THE COURT: You get your associate to go out and make a telephone 
call to the office that brought the records down so they can guide him and 
see what you can do. age 

MR. MILOFSKY: Thank you, Your Honor. 

THE COURT: Your associate can make the call, dan’ t he? 

MR. MILOFSKY: Yes, sir. 

(There was a pause. ) 

BY MR. MILOFSKY: | 

Q. Getting back to my question. Would failure to have a micro- 
scopic section of the subdural clot and pathological findings of the speci- 
men make it much more difficult to determine the age of the subdural clot? 
A. Yes, it would. Microscopic diagnosis is, of course, the better and 
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best means of arriving at the exact nature of any disease process. 

Q. If the slides were brought to your attention at this moment 
or in a few minutes, would you need a microscope to examine them? 
A. Yes, I would. 

MR. MILOFSKY: Ihave no further questions at this time. 

THE COURT: Mr. Blackwell. 

RECROSS-EXAMINATION 
BY MR. BLACKWELL: 

Q. Doctor, isn't it true where you have--strike that. Isn't ita 
fact that you could more readily discover an acute subdural clot then 
you coulda chronic subdural clot? A. No, sir. I do not believe so. 
Both occur in the same place and one would be as obvious as the other. 

Q. I would like to ask one further question, Doctor. Did I under- 
stand you correctly to say that "I could testify more accurately if I had 
performed this autopsy." A. Yes, sir. I have so testified. 

THE COURT: Is there anything further? 

REDIRECT EXAMINATION 
BY MR. MILOFSKY: 

Q. With respect to the last question asked by the District At- 

torney, has your testimony today, which is based on the autopsy 
report, pathological findings, the testimony of Dr. Murphy--is your 
testimony and the conclusion you have arrived at therein based on your 


medical experience? A. Yes. It is based on my medical experience 


using the material I have available, information about the case. 

Q. If you had examined the subdural clot, which in your opinion 
was large, would you not record it as a large subdural clot? A. Yes, 
Sir. I would. 

Q. If you were performing an autopsy and found some pontial 
hemorrhage, would you not record it as a pontial hemorrhage.? 

A. I would, of course. 

Q. And if you found no evidence of a fractured skull, wouldn't 
you so record it? A. Yes, sir. 

Q. And if you did not find evidence of a fracture of the skull you 
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would not record it, would you? A. Ina case like this, I think I would 
have recorded "no evidence of fractured skull, " to indicate I had looked 
carefully for such fracture. | 
Q. Is the information which Dr. Murphy supplied in his autopsy 
card reliable in your opinion? A. I will say there isa statement here 
that there is no evidence of a fractured skull. I would ‘have to say the 
information is, to a large degree, reliable. I have no way of judg- 
ing that. I was not present. 
Q. Doctor, there is nothing mystical about performing an autopsy, 
is there? A. No, sir. There is not. | 


Q. There may be some particular pattern or expenence that is 
required-- | 
MR. BLACKWELL: If Yoir Honor please,-- 
THE COURT: Whatever are you getting at? 
MR. MILOFSKY: Ihave no further questions. 
RECROSS-EXAMINATION 
BY MR. BLACKWELL: 
Q. Doctor, did I understand you to say you have read all of Dr. 
Murphy's testimony in the transcript? A. Yes, sir. I received it 
yesterday afternoon. | 
Q. And Dr. Murphy indicated there was no evidence of a fractured 
skull. A. Yes, sir. I just testified he had it here on the autopsy 
card. 
Q. You know Dr. Murphy personally, don't you | A. Yes, sir. 
Q. How long have you known him? A. Ihave known him about 


ten years. 


Q. Do you have any reason to doubt the credibility of what he has 
said in his testimony? A. No, sir. Ido not. ! 
MR. BLACKWELL: Thank you so much. No neh questions. 


REDIRECT EXAMINATION 

BY MR. MILOFSKY: | 

Q. There has been a reference made in this last|recross or re- 
direct to Dr. Murphy's medical testimony. Did you read in there that 
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he observed clotting from the hair line to the back of the neck? 

MR. BLACKWELL: He asked that question on direct examina- 
tion. 

THE COURT: He didn’t ask him if he observed it in there, but we 
have to terminate this sometime. Did you observe that testimony, 
Doctor ? 

THE WITNESS: Yes, sir. I did. 

BY MR. MILOFSKY: 

Q. If you had performed the autopsy would you have put this in 
your autopsy report? A. I would have described the extent of the 
subdural clot which I observed. 

MR. MILOFSKY: No further questions. 

MR. BLACKWELL: No further questions. 

THE COURT: You may step down. 


(Thereupon, the witness 
left the witness stand.) 


MR. MILOFSKY: May I check on the phone call that is being 
made ? 
THE COURT: Yes, you may. 


(There was a pause) 
MR. MILOFSKY: Mr. Carlysle has left for the Department of 
Health and he is returning with the slides. 


THE COURT: Where is the Department of Health? 
MR. MILOFSKY: Across the street. 
THE COURT: Do you want the doctor to remain? Didn't the doctor 


say he had to have a microscope to do anything with them ? 
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MR. MILOFSKY: Yes, he did, Your Honor. 

MR. BLACKWELL: I suppose we will send for the microscope 
after we get the slides, Your Honor. | 

MR. MILOFSKY: He did, Your Honor, but it is my fervent wish and 
hope that when the slides arrive they will be labeled. | 

THE COURT: All right. Ask the doctor to have a seat. Do we 
have anything else here? 

MR. MILOFSKY: That would be the end of my case. 

THE COURT: All right. We will permit you to reopen it if you 
need to. Do you have any rebuttal? 

MR. BLACKWELL; Yes, sir. 

THE COURT: Let's go ahead with rebuttal. 

MR. BLACKWELL: If Your Honor please, at this time the govern- 
ment proposes to offer--first may we mark this as Government's Ex- 
hibit 2, for identification. | 


(Thereupon, a document was 
marked Government's Exhibit 
2, for identification. ) 


MR. MILOFSKY: Before you continue, may we approach the bench? 
THE COURT: Yes, you may. 
(At the bench:) 

MR. MILOFSKY: In view of the fact I failed to introduce this, I 
think I should be given the opportunity to make a proffer at this time of this 
to the District Attorney. 

Getting to the second point, as Your Honor learned yesterday, this 
woman who was the landlady of the deceased and James Carter observed 
in an answer to a question that she predicted sometime ago that one would 
murder the other. I don't know the page. | 

THE COURT: Kill. 

MR. MILOFSKY: Murder or kill. 

MR. BLACKWELL: Page 11. 

MR. MILOFSKY: She didn't state the degree. 

THE COURT: State what? 
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MR. MILOFSKY: First, second, or manslaughter. I submit this 
is highly irrelevant and immaterial. 

THE COURT: The only irrelevance is to attack the credibility of 
the defendant; who got on the stand and said it didn't happen. No ob- 
jection was made to it atthe time. Ithink, however, Mr. Blackwell, 
you can forget this. 

MR. BLACKWELL: I think it is very material to the government's 
case. 

- THE COURT: The only materiality it has is credibility. 
MR. BLACKWELL: That is what I want to do: attack the de- 
fendant's credibility. 

THE COURT: It could be prejudicial, I think. 

MR. BLACKWELL: This is a defense witness. 

THE COURT: I know it is, but I don't think I will let it in. Idon't 


want to re-try this case. 
MR. BLACKWELL: Page 11. 
THE COURT: There is no use bringing this case back here for 


re-trial. 
MR. MILOFSKY: I am inclined to agree. 
THE COURT: Having ruled with you, you better agree. 
(In open court:) 
THE COURT: Do you have anything further? 
MR. BLACKWELL: I have nothing further. 
THE COURT: Well, let the jury rest inthe jury room. Let me 
know as soon as he gets back with the slides. 
MR. MILOFSKY: I will, Your Honor. 
(Thereupon, at 11:44 A.M. there was a brief recess, and 
thereafter the following occurred:) 
MR. MILOFSKY: May I proceed, Your Honor? 
THE COURT: You may. 
(Doctor Miller resumed the witness stand.) 
REDIRECT EXAMINATION (Resumed. ) 
BY MR. MILOFSKY: 
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| 
Q. Doctor, have you just had occasion to examine all of the slides 


that were provided you in this particular case relevant to the pathology 
report which you read earlier? A. Yes, sir. I have. 
Q. Were all the slides present that were reported by the Patholo- 

gist, who prepared that report? A. Yes, sir. I compened the two with 
the list which I made from my observations and the list in his report and 
the two correspond. 
Q. Do any of the slides contain a section taken trom the subdural 
clot? A. No, sir. They do not. 
MR. MILOFSKY: No further questions, Your Honor. 
RECROSS-EXAMINATION 
BY MR. BLACKWELL: | 

Q. Would there be any way of you knowing whether or not these 

slides were taken from the subdural clot? A. I have, no way of knowing 
whether sections were taken at the autopsy. | 
Q. It could well be sections were taken and they are not so indicated 
there. Is that correct? A. That is possible, yes. 

Q. What do the slides show? A. My observations correspond 
very closely with those of Dr. Dardin. Would you like me to read each 


slide and what it shows? ! 


Q. No. I just want to get a generalidea,. A. The general findings 


are those of severe congestion; that is, increased amaunt of blood in the 
lungs, along with edema fluid which passed into the spaces of the lung. 
Congestion is also seen in the cardiac muscle, and in the spleen, and the 
pancreas and kidneys. Those are general findings in most cases of 
death. The specific findings in this case of importance are in the liver 
where there are severe fatty changes and the early fibrosis which Dr. 
Dardin interpreted as indicating portal cirrhosis of the liver and the 
findings in the brain where there are multiple small hemmorrhages in the 
cerebrum, the thinking portion of the brain, and in the medulla, the 
portion in which centers for the control of respiration and cardiac action 
are centered. There is a small subarachnoid hemorrhage which is a 
hemorrhage into the layer just over the brain. | 
I found no sections to the best of my ability of any subdural clot 
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among the slides represented to me. 

Q. Is there anything in those slides which shows some organiza- 
tion? A. No, sir. There is no slide of the subdural clot. 

MR. BLACKWELL: Thank you. No further questions. 

THE COURT: Let me ask you this, Doctor. A slide of a subdural 
clot, would it have to be examined very soon after the autopsy, assuming 
the autopsy is soon after death? 

In other words, would that kind of slide deteriorate in meaning as 
time went on? 

THE WITNESS: No, sir. I do not believe so, any more than any 
other slide. These tissues are all fixed in paraphin and permanent slides 
are made and stained. I think there would be no difference in a subdural 
clot than any other organs examined in this case. 

THE COURT: All right. Do you have any questions? 

FURTHER REDIRECT EXAMINATION 
BY MR. MILOFSKY: 
Q. Doctor, one question. Could you determine, if any, the degree 


of fibrosity in a subdural clot without a microscope? Could you determine 
it by feeling it or looking at it? A. I believe you could get a general 


opinion about it, whether there was a capsule over it or whether there was 
fibrosity in it. But I would always want to rely on microscopic section 
before final diagnosis. 
MR. MILOFSKY: Thank you. 
THE COURT: Anything else? 
‘FURTHER RECROSS EXAMINATION 
BY MR. BLACKWELL: 
Q. Of course, this subdural clot could not-be taken out in one 
solid piece, could it? A. Usually not. Usually it falls in pieces as it 
is removed from about the brain. 
MR. BLACKWELL: Thank you. No further questions. 
FURTHER REDIRECT EXAMINATION 
BY MR. MILOFSKY: 
Q. If it came out in one solid piece you couldn't put that solid piece 
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under a microscope, could you? You would have to take a section. 
THE COURT: Now, now. He said you cannot get it out in a solid 
piece. | 
MR. MILOFSKY: Iam sorry. No further questions. 
THE COURT: Doctor, you may be excused. 
(Thereupon, the witness was 
excused and left the witness 
stand. ) | 
Do you gentlemen have anything else? | 
MR. BLACKWELL: If Your Honor please, I plan to call Dr. 
Murphy, but I have suggested he be here at 1:45. 
THE COURT: Allright. We will adjourn until 1:45. 
(Thereupon, the luncheon recess was taken at approximately 
12:30 P.M.) | 


AFTERNOON SESSION 


MR. BLACKWELL: The Government is ready to proceed with its 
rebuttal, if Your Honor please. | 
THE COURT: All right. 
EVIDENCE ON BEHALF OF THE GOVERNMENT 
IN REBUTTAL 
MR. BLACKWELL: We would like to call Dr. Murphy, please. 
Thereupon, | 
DR. CHRISTOPHER JOSEPH MURPHY 
was recalled to the stand, and having been previously sworn, was ex- 
amined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. BLACKWELL: | 
Q. Dr. Rosenberg--I beg your pardon. Dr. Murphy, Iam sorry. 
I show you what has been marked Defendant's Exhibit 4(a) and ask 
you: Have you seen that before? A. Yes, sir. | 
Q. And what is that? A. This is the report from the District 
Pathologist on tissues that I submitted to him for microscopic study. 
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Q. After he gave you a report, is that the report you testified 
relative to--yesterday or the day before--that you had a discussion with 
the Pathologist after his examination? A. Correct, sir. 

454 Q. Is it that report that you also concluded, along with other 
examinations, that the deceased in this case, Miss Betty Martin, had an 
acute subdural clot at the time the autopsy was performed? A. This, 
and other things, is correct. 

Q. Doctor, does that report show anything about a subdural clot? 
A. Yes, sir. 

Q. Will you explain to His Honor and the ladies and gentlemen of the 
jury what it says about that? A. Well, for instance, on the examination 
of the brain it says here: Sections of the brain, apparently cerebral, 
through the medulla, show many varying size area of hemmorage through- 
out the nerve tissue. There is also some blood clot on the surface of 
the section. The cerebellum’ -- that is part of the brain, of course, -- 
another section of the cerebellum shows a fresh blood clot lying on the 
surface. There is no evidence of hemmorage throughout the brain sur- 
face. The important findings in this case are portal cirrhosis, pulmonary 
edema, and congestion of the lungs. Intermedullary hemmorage and 


subarachnoid hemmorage of the cerebellum. 


Cause of death was apparent from microscopic examination of these 
tissues, is apparently one of inter-cerebellum hemmorage and hepatic 
failure. 

Q. After having seen Defendant's Exhibit 4(a), I would like to 
ascertain whether or not you wish to change your opinion as to the cause 
of the deceased's| death in this case. A. No, sir, I do not wish to 
change my opinion. The cause of death is the cause of death as given by 
me originally and it still remains the same. 

Q. Do you wish to change your opinion as to whether or not that 
was an acute subdural clot or whether or not it was a chronic one? 

A. The subdural clot, as I testified on direct examination, was about three 
to four days old and showed organization to that effect. In response to a 
question placed by the defense as to whether or not it could have existed 
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for five or six weeks or thereabouts, my answer was no. 


My answer today is the same: no. 

MR. BLACKWELL: Thank you, Doctor. 

MR. MILOFSKY: No questions. i 

THE COURT: Doctor, you may be excused. | 

(Thereupon, the witness left 
the witness stand. ) 
* * * * 

MR. MILOFSKY: Yes, Your Honor. I would just like to be careful 
and check to see if the Cedarcroft Hospital Records are marked for 
identification. | 

THE DEPUTY CLERK: No, sir. 

THE COURT: Have they been marked? 

THE DEPUTY:CLERK: No, sir. 


(Thereupon, the Cedarcroft 
Hospital records was marked 
Defendant's Exhibit No. 5, 
for identification. ) 


MR. MILOFSKY: Casualty Hospital records. 
(Thereupon, Casualty Hos- 
pital records) were marked 
Defendant's Exhibit No. 6, 
for identification. ) 

MR. MILOFSKY: These are D.C. General. They would be De- 
fendant's No. 3. j | 
We had discussed a stipulation with respect to the ‘Coroner's 
autopsy report. However, in view of the fact that the entire file has been 

marked Defendant's No. 4, of which the report is a part, this is all 
marked, too. The entire file was 4. No. 4(a) and (b) are our two items 
in there. 


I offer them all in evidence. 
* * * * 


THE COURT: Which ones are you offering? 
MR. MILOFSKY: The Casualty Hospital records.: The doctor testi- 
fied from them. The D.C. General Hospital record. The young intern 


testified from them yesterday. 

THE COURT: Part of them. 

This court has not been over the entire record. I believe you 
referred to certain portions of them and I permitted you to do so. 

They will be admitted for the limited purpose of those particular 
things and not as a whole. 

MR. MILOFSKY: No question about that. 

MR. BLACKWELL: I didn't understand that. 

MR. MILOFSKY: I did specifically . offer in evidence the entire 
file of the Coroner's Office for the purpose of the jury, if they might be 
interested in examining it to determine if there was anything at all about 
the subdural clot. 

THE COURT: I will accept the Coroner's whole file. I think you 
have read those parts to the jury, haven't you? 

MR. MILOFSKY: Yes, sir. 

THE COURT: All right. What about 1(a) and (b). 

THE COURT: They will be admitted. What about 2, which is the 
blue paper from the Police Department, Women's Bureau? 

MR. MILOFSKY: I offer that. 

THE COURT: That will be admitted. The rest of them are hos- 
pital records. Do you have anything else? 

MR. MILOFSKY: No, sir. 

THE COURT: Do you have any prayers? 

MR. MILOFSKY: I have not prepared routine prayers. However, at 
this time I would like to renew my motion for verdict of acquittal, in- 
corporating the same reasons as mentioned earlier, and in addition, 
relevant portions of Dr. Miller's testimony. 


As far as prayers are concerned, I would like to point out to the 
Court, and I respectfully do so, the fact that this man was indicted for 
causing the death of the decedent by striking her about the head and 
causing her death. 


His Honor indicated he intended to give an instruction to the effect 
the jury may find this man guilty of murder in the second degree if they 
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find he caused her death by dragging her or taking her from the apart- 
ment in such manner-- | 
THE COURT: After reconsideration that applies, I think only to 
the beating and not the dragging. | 
MR. MILOFSKY: All right, sir. Now. in view of the fact that 
there is testimony in the record by Mr. Lane that this man did the best 
he could when he picked her up and he was standing there observing, I 
think, if Your Honor please, I am entitled to an instruction to that effect, 
that if the jury should find that this death was caused as the result of 
accidental dropping at the time he picked her up,’ and if they find 
there was no malice at this time, then the killing was accidental, and if it 
is excusable they must bring in a verdict of acquittal. i 
THE COURT: I say, as to the first point, before you may find the 
defendant guilty of homicide in any degree, you must find the government 


has proved beyond a reasonable doubt the deceased dididie from a wound 


| 
or wounds from blows struck by the defendant. How could it be clearer? 


MR. MILOFSKY: Yes, sir. May I say this: You have couched 
that instruction in terms of evidence proved by the government. I will not 
quarrel with that. My file on appeal, if there is one, can control what I 
am telling you now. I think it is a proper instruction. | However, I think 
we are entitled to an instruction couched in terms of the government's 
own witness which happened to be favorable to us. 


I am faced with this problem. Let's assume the matter is dis- 
cretionary with Your Honor and let us assume the Court of Appeals would 
say this is determined to be error. I feel duty-bound to bring it to your 


attention and it has been said by a Judge of this Court: ; If I must err, 


I will err on the side of the defendant. 
I don't think it is error. I think we are entitled to the charge. 
Let me put it this way. Everything I am asking for has been pointed 
out by the evidence. | 
MR. BLACKWELL: May I inject something Mr. ‘Lane said? He 
said he yanked her. | 
MR. MILOFSKY: That's Mrs. Lane. 
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MR. BLACKWELL: Well, Mrs. Lane. We have evidence he 
yanked her. 

MR. MILOFSKY: So, if they find he yanked her they can find him 
guilty. 

THE COURT: Certain of these things are matters for you to argue to 
the jury. I think under this indictment, in order to sustain it, they would 
have to find that she died from injuries suffered as a result of beating with 
the hands and fists. 

I don't believe the dragging off the couch would cover it. 

MR. BLACKWELL: We don't quarrel! with that. 

THE COURT: It is a question of stating it in the alternative. I 
will try to clear that up in the charge. 

MR. MILOFSKY: All right, sir. 

THE COURT: I would like the record to show in a conference 
yesterday afternoon which was not on the record I did show counsel the 
charge I intend to give and asked counsel if they had written instructions 
to submit to them. 

MR. MILOFSKY: I certainly agree with what you said. I got two 
hours sleep last night. I have a file on murder. Iam moving my office 
and I couldn't find my file but I appreciate that. Not every Judge would 
do it. 

THE COURT: Yes. 

MR. MILOFSKY: You have indicated, and I appreciate the fact, 
you are going to give an instruction on manslaughter. Am I correct? 

THE COURT: Yes. Lesser included offense. 

MR. MILOFSKY: I object to the instruction on manslaughter be- 
cause I believe there is no evidence to support such an instruction. 

MR. BLACKWELL: The government respectfully submits it would 
be error not to give manslaughter in this case. 

THE COURT: If there were ever a case where manslaughter should 
be given, this is it. 

MR. MILOFSKY: I think I have stated my position sufficiently. 

THE COURT: As a matter of fact, I think if I didn't, despite the 
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fact you asked me to knock it out, the Court of Appeals would probably 
reverse it if they found him guilty of second degree. That is a 


matter of opinion. 
MR. BLACKWELL: Without giving an instruction on manslaughter. 
MR. MILOFSKY: Would you stay here a minute and let me run to 

my desk? | 
MR. BLACKWELL: Certainly. | 


(There was a pause. ) | 
MR. MILOFSKY: It seems as if I remembered everything I wanted 


to say, Your Honor. 


THE COURT: Thank you. All right, Mr. Blackwell. 


(In open court:) | 
* * x | x 


INSTRUCTIONS TO THE JURY | 


THE COURT: Ladies and gentlemen of the jury, this case has now 
reached that stage where it becomes my duty to charge you on the law 
of the case, which charge you are required to follow in exercising your 


duty to pass on the facts in this case. 
Before going into the principles of law which must guide you in 

your deliberations, I will discuss briefly the participants in the trial and 

the functions which each of us has in this case. 
First, you met government counsel when government counsel made 


his opening statement as to what he expected to prove. The statement as 
to what counsel for the government expected to prove does not constitute 


evidence in the case. 
At the close of the case, counsel for the government and counsel 
for the defendant made what we refer to as summations to the jury. They, 


of course, do not undertake to discuss all of the evidence in the case, but 
they did discuss the evidence that constituted their recollection of that 
part of the evidence which they thought you should give special considera- 


tion to. 
If your recollection disagrees with their recollection your recollec- 


tion is controlling, as you are the sole judges of the issues of fact. 
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During the course of the trial there were occassions when there 
were colloquies between counsel and between counsel and the Court in 
connection with which there may have been statements of alleged fact. 
Quite obviously these statements do not constitute evidence. 

As to the function of the Court, it is my duty to preside at the trial 
and to conduct it in an orderly and efficient manner, to rule upon questions 
of law during the course of the trial, and, finally, to charge you with 
respect to the law which will control you in your determination of the 
issues of fact which you have to decide. 

_ You are not to draw any inference nor are you to be influenced with 
respect to the guilt or innocence of the defendant by any ruling of this 
Court during the course of the trial. 

The Court made rulings of law and thereby disposed of the questions 
that were presented, either dealing with the admissibility or inadmissi- 
bility of evidence, or the questions that arose during the course of the 
trial. 

There is nothing the Court has said during the course of the trial 
or that will be said during this charge which should carry with it any 
suggestion as to how this Court feels this case should be decided, be- 
cause, as I shall point out to you in a moment, you are the sole judges 
of the issues of fact in this case, and for me to suggest how you should 
decide the case would constitute an assumption of your prerogative in 
the case. 

You are the sole judges of the issues of fact, which you must de- 
cide in this case., You must base your judgment upon the evidence which 
you have heard from the witness stand and the exhibits which have been 


received in evidence, any stipulations which have been made by counsel 


during the course of the trial, and the inferences which are reasonably 
deducible from that evidence, that is, the testimony, the exhibits, and 
stipulations. 

I repeat: You are the sole judges of the issues of fact. That is 
your sole responsibility and no one else can share that responsibility 
with you. 
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; The defendant has been indicted in this case, charged with second 
degree murder. A little later on I shall read the indictment to you. I 
wish to say and emphasize at this point that the fact of his indict- 
ment raises no inference of guilt. The indictment is the method whereby 
the defendant is brought to trial and by which he is informed of the charges 


made against him. It is not evidence in the case. 


Every defendant in a criminal case is presumed to be innocent and 
this presumption of innocence attaches to a defendant throughout the trial. 
The burden is on the government to prove the defendant guilty beyond a 


reasonable doubt and if the government fails to sustain that burden then 


you must find the defendant not guilty. 
You may well ask what is meant by the phrase "'a/reasonable doubt. " 
It does not mean any doubt whatsoever. Proof beyond 4 reasonable doubt 
is proof to a moral certainty and not necessarily proof to a mathematical 
certainty. | 
A reasonable doubt is one which is reasonable in view of all the 
evidence. Therefore, if after any impartial comparison and considera- 
tion of all the evidence, you can candidly say that you are not satisfied 
with the guilt of the defendant, then you have a reasonable doubt. But, 
if after such impartial comparison and consideration of all the evidence 
and giving due consideration to the presumption of innocence which at- 
taches to the defendant, you can truthfully say that you have an abiding 
conviction of the defendant's guilt, such as you would be willing to act 
upon in the more weighty and important matters relating to your 
personal affairs, then you have no reasonable doubt. | 
The term "reasonable doubt" means a doubt for which a good 
reason can be given in the light of all the evidence. It means a doubt 
which is substantial and not merely shadowy. It does not mean a doubt 
which is merely capricious or speculative. | 
In determining whether the government has established the charge 
against the defendant beyond a reasonable doubt, you will consider and 
weigh the testimony of all the witnesses who have testified before you and 
all the circumstances concerning which testimony has been introduced. 
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You are the sole judges of the credibility of witnesses. In other 
words, you, and:you alone, are to determine whether to believe any 
witness and the extent to which any witness should be credited. In case 
there is any conflict in the testimony, it is your function to resolve the 
conflict, and determine where the truth lies. 

In reaching a conclusion as to the credibility of any witness and in 


weighing the testimony of any witness, you may consider any matter that 


may have a bearing on the subject. 

For instance, you may consider the demeanor and behavior of 
the witness on the witness stand, the witness' manner of testifying, 

whether the witness impresses you as a truth-telling individual, 
whether the witness impresses you as having an accurate memory and 
recollection, whether the witness has any motive for not telling the truth, 
whether the witness had full opportunity to observe the matters concern- 
ing which the witness has testified, and whether the witness has any 
interest in the outcome of the case. 

If you find that any witness wilfully testified falsely as to any 
material fact concerning which the witness could not possibly have been 
mistaken, then you are at liberty if you deem it wise to do so, to dis- 
regard the entire testimony of such witness or any part of the testimony 
of such witness. 

There has been introduced in this case what we call expert testi- 
mony; medical in this particular case. 

An expert in a particular field is permitted to give his opinion in 
evidence but you are instructed that you are not bound by the testimony 
of such expert, but should consider it in connection with the other evi- 
dence in the case and give it such weight as you believe it is entitled to. 

As I said, the defendant is indicted here, charged with second 
degree murder. The Indictment reads: 

"On or about May 22, 1959, within the District of 

Columbia, James H. Carter, with malice aforethought, 

murdered Betty M. Martin, by means of striking and beating 

her with his hands and fists, of which striking and beating 
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the said Betty M. Martin, on or about May 25, 1959, did die.” 


Murder in the second degree is the killing of one person by another 
with malice aforethought. Murder in the second degree may be committed 
with or without any purpose to kill if it is accompanied by malice, as I 
will define malice to you. | 

The essential elements which the government must prove beyond a 
reasonable doubt in order for you to find this defendant guilty of second 
degree murder are: One, that the defendant inflicted a wound or wounds 
from which the deceased died; and two, that the defendant acted with 
malice when he wounded the deceased. 

As to the first point, before you may find the defendant guilty of 


homicide in any degree, you must find the government has proved beyond 
a reasonable doubt that the decedent did in fact die from a wound or wounds 
resulting from a blow or blows struck by the defendant. If you find that 
has not been proved beyond a reasonable doubt, then you ia find the 
defendant not guilty. | 
If you should believe that the decedent died from a fall, either five 
weeks--the fall that took place five weeks before her deat , or from the 
fall when the defendant picked her up off the couch, that would not be 
covered in this case, and if you find she did die from such he would not 
be guilty of the charge in this case. | 
I have used the word "wounds" just previous. The definition of 
wound or wounds as it applies to this case, includes injury or injuries 


| 
resulting from a blow or blows struck by the defendant; that is, if he did 


strike her. | 
It is not essential that the skin be broken or that there be an 
effusion of blood to constitute a wound within the definition of wound as 
I have given it to you. In this case injury is synonymous with wound. 
As to the second point, as I said, murder in the second degree is 
the unlawful killing of one human being by another with mece but with- 
out deliberation or premeditation. 
If it were done with malice and with deliberation or pnenedtation: 


that would be first degree murder. That is not charged here. 
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Malice is an essential ingredient or element of murder in the 
second degree, but premeditation or deliberation is not an essential 
element. Malice implies a condition of mind which prompts one to 
commit or direct,an act wilfully. It is not limited in its meaning to 
hatred or ill will, or malevolence, but denotes a wicked and corrupt 
disregard of the lives and safety of others. Malice, in the eyes of the 
law, is the state of mind which shows a heart fatally bent on mischief. 

A killing under the influence of passion induced by insufficient 
provocation may be murder in the second degree. An accidental or un- 
intentional killing constitutes murder in the second degree if the killing 
is accompanied by malice. 

Malice, as an essential element of the crime of murder in the 
second degree, may be expressed or implied. 

Express malice is present when one with deliberate mind 
and formed design kills another. Express malice does not necessarily 
mean malice expressed in words. The distinguishing feature of ex- 
pressed malice is deliberation or formed design to take human life. 

I think the Court in this case may say there is no evidence of ex- 
press malice. 

But malice may also be implied. What is implied malice? 
Implied malice is such as may be inferred from the circumstances of 
the killing, as, for example, where the killing is caused by the intentional 
use of fatal force without circumstances serving to mitigate or justify 
the act, or when an act which imports danger to another is done so reck- 


lessly or wantonly as to manifest depravity of mind and disregard of 


human life. 

To repeat, malice, which is an essential element of the crime of 
murder in the second degree, may be either express or implied, as I 

have defined these terms to you. 

If you find that the government has proved beyond a reasonable 
doubt that the defendant inflicted an injury or injuries from which the 
deceased died, but that the government has failed to prove that the 
defendant acted with malice, either express or implied, as I have defined 
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those terms to you, when he injured the deceased, then you will consider 
whether or not the defendant is guilty of manslaughter. 
Manslaughter is the lesser included offense to the crime of second 
degree murder. Manslaughter is the unlawful killing of a human being 
without malice, either express or implied. | 
For example, it may be such killing as happens on a sudden quarrel 
or in the commission of an unlawful act, without any deliberate intention 
of doing any mischief at all. If the killing is committed in the sudden 
heat of passion caused by adequate and sufficient provocation the crime is 
manslaughter rather than murder in the second degree. | 
In order to reduce murder to manslaughter, the provocation must 
be of such a degree as will cause an ordinary man to act on impulse and 
without reflection. In addition to great provocation there must be passion 
and hot blood caused by that provocation. | 
A trivial or slight provocation entirely disproportionate to the 
violence of the retaliation. is not adequate provocation to reduce the crime 


| 
of second degree murder to manslaughter. 


| 
If you find that the defendant inflicted injury or injuries to the de- 
ceased from which she died, and that these injuries were inflicted in the 
sudden heat of passion and hot blood caused by adequate provocation, but 
without malice, bearing in mind the definition of malice that I have given 
you, you may find the defendant guilty of manslaughter. | 
Does counsel have anything they would like to say? | 
(At the bench:) 
MR. MILOFSKY: If Your Honor please, I was quite satisfied, I 


might say, with respect to the instruction you gave with respect to the 


accident question. I thought you gave this because of my pointing out it 


was not mentioned in the indictment. But I believe when you gave the 


instruction about accidental death accompanied by depraved mind you then 


took away whatever you had given me. 
THE COURT: I don't think so. I think it is clear, on the whole. 
MR. MILOFSKY: I am only here because I think the Court of 
Appeals requires it, especially in view of your instruction as to man- 
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slaughter. I don't think there is any testimony to show provocation, 

degree of provocation which you require in your instruction, and for that 

reason I don't think there is sufficient evidence to support that instruc- 
tion. 

THE COURT: All right. Ithink so. Is there anything more? 

MR. MILOFSKY: No, sir. 

MR. BLACKWELL: The government is satisfied. 

(In open court:) z, 

THE COURT: Ladies and gentlemen, you are directed that your 
verdict must be the considered judgment of each juror. 

In order to return a verdict it is necessary that each juror agree 
thereto. Your verdict must be unanimous. 

It is your duty as jurors to consult with one another and to deliberate 
with a view to reaching an agreement, if you can do so without violence 
to individual judgment. 

Each of you must decide the case for yourselves but do so only 
after a consideration of the evidence with your fellow jurors. 

In the course of your deliberations do not hesitate to change an 
opinion when convinced it is erroneous, but do not surrender your 
honest convictions as to the weight or effect of evidence, solely because 
of the opinion of the other jurors or for the mere purpose of returning a 
verdict. 

In this case you may bring in one of three verdicts: One, you may 
bring in a verdict of guilty as charged; two, you may bring in a verdict 

of guilty of, manslaughter; or three, you may bring in a verdict of 
not guilty. 

At this time I would like to thank the two alternate jurors for their 
service in this case and I won't tell you why you serve as alternate 
jurors because I am sure at this time of the month you know the importance 
of having alternate jurors and the great service you render. You will be 
excused and report to the jury lounge. 


(Thereupon, the alternate jurors left the court room. ) 


THE COURT: Also, of course, ladies and gentlemen, when you 
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first reach the jury room you will elect a foreman to preside over your 
deliberations and announce your verdict. With that, you may retire to 
the jury room to consider this case. 
(Thereupon, at approximately 3:41 P.M. the jury 

retired to the jury room.) | 


(At approximately 5:30 P.M. the jury was brought 
into the court room and the following occurred:) | 
THE COURT: Who is your foreman? 
THE FOREMAN: Lam. | 
THE COURT: I take it a verdict is not likely to be reached in the 
next few minutes? | 
THE FOREMAN: No, sir. 
THE COURT: I think under the circumstances I will permit you all 


to go home and get a good night's rest and come back tomorrow at 10:00 
o'clock and resume your deliberations. | 


I again want to emphasize you must not discuss this case with 


anyone. That includes members of your family, wives,| husbands, 
children, mother, father, anyone at all. Should there be any publicity 
inthe paper about the case or any reports about it, you would not read 
them, or if there should be anything on the radio or television you would 
not look at them or listen to them. 
You may all go home and be back tomorrow morning at 10:00 A. M. 
(Thereupon, the jury was excused to return on 
December 4, 1959, at 10:00 A. M.) i 
* * * i * 
Washington, D. C. 
Friday, December 4, 1959 
* * es 
PROCEEDINGS 
(The jury enters the courtroom. ) 
FURTHER CHARGE TO THE JURY 
THE COURT: Ladies and gentlemen of the jury, 1 have your 
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foreman's note, which reads, "Will you please restate that portion of 
your. charge which deals with manslaughter and second degree murder, 
including the meaning of malice?" 

Murder in the second degree is the killing of one person by another 
with malice aforethought. 

Murder in the second degree may be committed with or without any 
purpose to kill if it is accompanied by malice, as I will define malice 
for you. 

The essential elements which the Government must prove beyond 
a reasonable doubt in order for you to find this defendant guilty of second 
degree murder are: 


One, that the defendant inflicted a wound or wounds from which the 
deceased died, and 

Two, that the defendant acted with malice when he wounded the 
décéased. 


_ As to the first point, before you may find the defendant guilty of 
homicide in any degree, you must find that the Government has proved 
beyond a reasonable doubt that the decedent did, in fact, die from a 
wound or wounds resulting from a blow struck by the defendant. 

Now, the definition of wound or wounds, as it applies in this case, 

include injury or injuries resulting from a blow or blows struck 
by the defendant. 

It is not essential that the skin be broken or that there be an ef- 
fusion of blood to'constitute a wound within the definition of wound, as I 
have given it to you. 

In this case, injury is synonymous with wound. 

Now, as for the second point, as I have said, murder in the second 
degree is the unlawful killing of one human being by another with malice, 
but without deliberation or premeditation. 

Deliberation or premeditation is required for first degree murder, 
but not for second degree murder. 

Malice is an essential ingredient or element of murder in the 
second degree, but premeditation or deliberation is not an essential 


element. 

Malice implies a condition of mind which prompts gne to commit 
or direct an act wilfully. | 

It is not limited in its meaning to hatred, or illwill, or malevolence 
but denotes a wicked and corrupt disregard of the lives and safety of 
others. 

Malice, in the eyes of the law, is a state of mind iia shows a 
heart fatally bent on mischief. 

A killing under the influence of passion induced by insufficient 
provocation may be murder in the second degree. 

An accidental or unintentional killing constitutes murder in the 

second degree if the killing is accompanied by malice. 

Malice, as an essential element of the crime of murder in the 
second degree, may be express or it may be implied malice. 

Express malice is present when one, with a deliberate mind and 
formed design kills another. Express malice does not necessarily mean 
malice expressed in words. 

The distinguishing feature of express malice is deliberation or 
formed design to take a human life. 


And as I remarked, I believe, when I originally gave this charge, 
I believe there is no evidence of express malice in this case. 

But now as to implied malice. Implied malice is such as may be 
inferred from the circumstances of the killing as, for example, where the 
killing is caused by the intentional use of fatal force without circumstances 
serving to mitigate or justify the act, or when an act which imports 
danger to another is done recklessly or wantonly, so recklessly or wantonly 
as to manifest depravity of mind and disregard of human life. 

To repeat, the malice which is an essential element of the crime of 
murder in the second degree, may be either express or it may be implied 
as I have defined those terms to you. | 


| 
Now, if you find that the Government has proved beyond a reasonable 


doubt that the defendant inflicted an injury or injuries from which the 
deceased died, but that the Government has failed to prove that the 
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defendant acted with malice, either express or implied, as I have defined 
those terms to you, when he injured the deceased, then you will consider 
whether or not the defendant is guilty of manslaughter. 

Manslaughter is a lesser included offense to the crime of murder in 
the second degree. 

Manslaughter is the unlawful killing of a human being without 
malice. 

For example, it may be such killing as happens on a sudden quarrel 
or in the commission of an unlawful act, without any deliberate intention 
of doing any mischief at all. 

If the killing is committed in the sudden heat of passion caused by 
adequate and sufficient provocation, the crime is manslaughter rather 
than murder in the second degree. 

In order to reduce murder ta manslaughter, the provocation must 


be of such a degree as will cause an ordinary man to:act on impulse and 


without reflection. 

In addition to great provocation, there must be passion and hot 
blood caused by that provocation. 

A trivial or slight provocation entirely disproportionate to the 
violence of the retaliation is not adequate provocation to reduce the crime 
from second degree murder to manslaughter. 

If you find that the defendant inflicted injury or injuries to the 
deceased from which she died, and that these injuries were inflicted in 
a sudden heat of passion and in hot blood, caused by inadequate provoca- 
tion, but without malice, bearing in mind--caused by adequate provoca- 
tion, but without malice, bearing in mind the definition of malice that I 
have given to you, you may find the defendant guilty of manslaughter. 

Now, does that cover what the jury desires, Mr. Foreman? 

(The jury nods their heads. ) 

I think it might be well at this time if the jury went to lunch. 

What do you think of that, Mr. Foreman? 

THE FOREMAN: I think that would be a very good suggestion, 
Your Honor. 


| 

THE COURT: Allright. George, would you see that the jury goes 
to lunch and then returns to their deliberation. 

MR. MILOFSKY: Your Honor, after the jury has gone, may I 
address the court? 

THE COURT: Yes. 

(The jury retires from the courtroom. ) | 

MR. MILOFSKY: If Your Honor please, again today you advised 
the jury that accidental killing accompanied by malice or depraved mind-- 

MR. BLACKWELL: I can't hear you. 

MR. MILOFSKY: Iam sorry. --that second re murder also 


encompassed a second--an accidental killing accompanied by a--with 
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malice or a depraved mind or something to that effect. 


Now, the only suggestion of an accidental killing in this case is 
the accidental fall while the defendant was lifting the deceased from her 
bed. | 

THE COURT: I think that's been adequately covered by the Court. 

MR. MILOFSKY: Yes, Your Honor. But if they come back with a 
conviction of second degree, it will be impossible to determine whether 
or not they have ignored your instruction to the effect that they should 
not consider the accidental dropping when he picked her off the couch. 

THE COURT: I don't think so. I think what they were primarily 
interested in from their note, were the elements of each ‘and what malice 
means. | 

And the Court has instructed them very fully about that accidental 
dropping or the fall, five weeks, was it, previously? | 

MR. MILOFSKY: Yes, Your Honor. 

THE COURT: And in view of the jury's question, I don't think it 
was necessary or appropriate to repeat that particular section which 


the Court interjected last time. 


I think you have there a very intelligent jury and that's been called 


to their attention forcibly by the Court. 
MR. MILOFSKY: Yes, Your Honor. I would just make this one 
further point. 
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There is no evidence to support the proposition that he accidentally 
struck her in theiface, before she left his apartment at 3:00 a. m. 

And I, therefore, suggest to Your Honor that it was improper to 
instruct on an accidental killing, since the indictment only covered striking 
her about the face by blows. 

THE COURT: All right. 

(Whereupon, at 12:18 p.m., the Court recessed until return 
of Court.) 
VERDICT OF THE JURY 3:04 p.m. 


(The jury files into seats in the box.) 

THE DEPUTY CLERK: Will the jury rise, please? Who is the 
foreman? 

THE FOREMAN: I am, sir. 

THE DEPUTY CLERK: Mr. Foreman, has the jury arrived at a 
verdict? 

THE FOREMAN: We have, sir. 

THE DEPUTY CLERK: What say you as to the defendant, James H. 
Carter? 

THE FOREMAN: We find him guilty of manslaughter. 

THE DEPUTY CLERK: Members of the jury, your foreman says 

you find James H. Carter guilty of manslaughter, and that is your 
verdict, so say you each and all? 

THE JURY: We do, sir. 

THE COURT: Thank you very much, ladies and gentlemen, for your 
patient attention in this case and consideration thereof, and you may now 


return to the Jury Lounge. Thank you. 
* * * * 
MR. MILOFSKY: For reasons which I have brought to Your Honor's 


attention, I would like to have the pathological report in this case retained 
by the Clerk’s Office. 

THE COURT: Well, I tell you--Mr. Blackwell, you have that report 
photostated and we will keep a photostat of it. The photostat will be just as 
adequate, will it not? MR. MILOFSKY: I would say a good photostat 


would be just as adequate. 
* 


* * 


[Filed Dec. 16, 1959] 
AFFIDAVIT OF DR. VINCENT DARDIN IN 


SUPPORT OF MOTION FOR ACQUITTAL oe : 
MOTION FOR NEW TRIAL 


DISTRICT OF COLUMBIA, ss: 


I, Vincent Dardin, M.D., being first duly sworn upon my oath 


depose and say: 


1. That the pathological report bearing the name Betty Marie 


Martin, which is attached hereto and made a part he reof, and identified 
as Exhibit A, was prepared by me; | 
2. That with respect to this report, which I have carefully examined, 
I make the following observations: 
(a) No microscopic section of a subdural clot taken from the 
brain of the deceased, Betty Marie Martin, was ever provided me, for 
if such a section had been provided I would have reported upon it in the 
accompanying pathological report. 
(b) There is absolutely nothing in the accompanying report 


concerning a subdural clot. 
(c) There is absolutely no language in this report from which 
anyone could infer that a subdural clot existed in the subdural space of 
the brain of the deceased, Betty Marie Martin, and obviously, therefore, 
it would be impossible for anyone to draw any inferences or conclusions 
as to the age of such a clot. | 
(d) The above observations with respect to the accompany- 
ing report are such that no competent pathologist could disagree with 
their accuracy since the language of the report is expressed in simple 
and unambiguous terms. 


/s/ Vincent J. Dardin, M.D. 
Professor of [Pathology 
Georgetown Medical School 
Washington, D. C. 


(Jurat) 


November 6, 1959 
Case No. 24-952 
Date: May 25, 1959 


Patient's Name: Betty Marie Martin. White, Female, Age 32 years. 

Liver: Section of liver shows the architecture of the gland to be 
markedly distorted, due to practically all cells and all lobules to be 
filled with vacuoles of what is apparently fatty metamorphosis. Some 
of the central veins and portal vessels are congested, but otherwise, 
the section is filled with fatty metamorphosis. 

Lung: Section of lung shows considerable edema and congestion 
throughout the section. 

Cardiac Muscle: Section of cardiac muscle shows many bundles 
of normal fibers and congestion of the coronary vessels. 

Cerebellum: Section of cerebellum shows a normal nerve cell, 
glio cell and fibrous structure. 

Lung: Another section of lung shows edema and congestion through- 
out the section and many areas of atelectasis. 


Kidney, Spleen, Pancreas: Sections of kidney, spleen and pan- 


creas and many of the islands of Langerhans' show no evidence of any 
abnormality in this tissue. 

Cerebrum: Section of cerebrum shows a normal nerve cell, glio 
cell and fibrous structure. 

Brain: Section of brain, apparently cerebral, through the medulla, 
shows many varying size areas of hemorrhage throughout the nerve 
tissue. There is also some blood clot on the surface of the section. 

Cerebellum: Another section of cerebellum shows a fresh blood 
clot lying on the surface. There is no evidence of hemorrhage through- 
out the brain substance. 

Findings: The important findings in this case are the portal 
cirrhosis, pulmonary edema and congestion in the lungs. Intra-medul- 
lary hemorrhage and subarachnoid hemorrhage of the cerebellum. 
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Cause of Death: The cause of death is apparently 0 one of intracere- 


bral hemorrhage and hepatic failure. 


[ Filed May 27, 1960] | 
Washington, D. CE 
December 18,) 1959 

* * | * 


PROCEEDINGS | 


MR. BLACKWELL: May I address the Court about a preliminary 
matter? 

THE COURT: All right. 

MR. BLACKWELL: If Your Honor please, there is a motion in the 
case of United States versus Carter, next to the last on the sheet on the 


second page. This motion was filed--motion for new trial--by Mr. 
Milofsky. On Wednesday of this week he filed supplementary authori- 
ties and an affidavit in this case by a doctor. The nature of these supple- 
mentary pleadings require Dr. Murphy to come forth with some explana- 
tion. 

THE COURT: I would think so. 

MR. BLACKWELL: That being true, if Dr. Murpiy desires to 
supply the Court with certain information he has not had ample oppor- 
tunity to do so. 

Therefore, we request a continuance and I would not like to keep 
Mr. Milofsky around. I do request a continuance of this motion. 

THE COURT: This man is in jail and it will have to be continued 
until after the New Year. 

MR. MILOFSKY: Your Honor, I am sure he is up here now. I 
could explain to him satisfactorily Dr. Murphy's position. I think the 


defendant has every right to come in here. 
MR. BLACKWELL: I received this after four o ‘elpek day before 
yesterday. | 
THE COURT: It does raise some very serious point. If I may say, 
| 
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Mr. Blackwell, it raises a very serious doubt in the Court's mind. I 
think you ought to have proper opportunity to reply to it. 
MR. BLACKWELL: Yes, sir. 
* * * * 
MR. MILOFSKY: I just addressed Mr. Carter and there is no ob- 
jection to this continuance. 
* * * * 
(Thereupon, the above-entitled matter was continued 


to December 23, 1959.) 
* * 


—_—___._. 


[ Filed in Open Court Dec. 31, 1959] 


In response to a motion for acquittal by the attorney for the de- 
fendant, I wish to answer some of the allegations made in his motion which 
are erroneous and untrue. 

I, Doctor Christopher J. Murphy, removed a clot, andIam ina 
better position to determine whether there was a subdural clot or not. 
Examination consisted of size, consistency, color, etc., and it was 
sectioned by me. 

On removal of section, a piece of clot was sent with other sections 
to the Health Department laboratory for microscopic examination. My 
examination was a macroscopic examination and I based my conclusions 
on what I found and above facts and not one thing, but many. No one thing 
would give satisfaction as to age, but each would help the other. When 
Doctor Darden says he saw no subdural hematoma, he denies his own 
report because he reported on page 1 of Exhibit A, November 6, 1959, small 
clots were found adherent to the outer surface of the brain and a large clot 
onthe surface of the brain, fresh in character. Now the fact of him saying 
"fresh" is based upon observation of what he saw. For him to say it could 

not be stated from his report that a subdural clot did not exist is a 
falsity not based upon facts but a presumption because I and other members 
of the Coroner's staff saw and macroscopically examined same. 
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| 
As for the defense attorney's decision to forego questioning me on 
| 


rebuttal testimony, that was his own decision and not mine, as I was on 
the witness stand to answer questions and give an unbiased opinion based 
upon my findings and because my testimony hurt the defendant, it was 
not my intention to hurt anyone but to be fair to all concerned. 

Exhibit A, Doctor Darden's report, ''Cerebrum: Section of 
cerebrum shows a normal nerve cell, glio cell and fibrous structure. 

"Brain: Section of brain, apparently cerebral, through the 
medulla, shows many varying size areas of hemorrhage throughout the 


nerve tissue. There is also some blood clot on the surface of the sec- 
tion. | 
"Cerebellum: Another section of cerebellum shows a fresh blood 
clot lying on the surface. There is no evidence of hemorrhage throughout 
the brain substance." | 
As for the defense attorney to say non-existant clot, Iam ina 
better position than he or Doctor Darden to say whether there was a 
subdural clot and the age of same, also concurred in by others of the 
Coroner's staff, because seeing is believing. | 
Doctor Darden did report small clots on the surface and larger 
fresh clot on the surface. It is true there is nothing in the report. that 
says subdural clot specifically; but there is in the report that clots were 


found, old and new, on the brain. | 
A very important item has been left out of the report as to the 
connonization at the base caused by pressure above and would not de- 
velop instantaneously. As to the sections of the organized clot being 
sent to Doctor Darden, or the D.C. Pathologist, I did remove sections 
from various organs of the body, also a section of the clot and turned 
them over to Mr. Mena, Superintendant of the D.C. Coroner's Office, 
who sent the tissues and the section of the clot in test tube to Doctor 
Woolridge. 
As to the statement by defense attorney that I passed the remark to 
Mr. Blackwell in the hall of the court, 'How in the world does he know 
that there is nothing in the pathological report about a subdural clot ?", 
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this is an absolute falsehood because I knew the report was in the hands 
of the defense counsel because the Coroner's office would not release it 
without my approval. 

Because the defense attorney was incompetent and admits the same 
in his motion for a new trial does not make everyone else incompetent. 

In my direct testimony I stated that I have performed at least a 
thousand autopsies on heads, since my appointment in the Coroner's 
office. I also stated that I have performed many autopsies on bodies, 
and I can conservatively say over twelve, or fifteen thousand. 

A Slight Explanation of the Membranes Covering 
the Brain 

From without inward, the brain is covered by the dura mater, the 
arachnoid, and the pia mater. 

The dura is a thick, dense inelastic membrane that lines the 
cranium in the interior of the skull and serves as a protection for the 
brain. 

Composed of two layers, an inner or meningeal, and an outer or 
endosteal, closely connected together except in places where they form 
sinuses for passage of veinous blood vessels. 

The arachnoid lies between the pia mater and the dura externally 
separated from the pia by the subarachnoid cavity which is filled with 
cerebral spinal fluid. 

The pia is a vascular membrane consisting of minute plexises of 
blood vessels. 


/s/ Christopher J. Murphy, 
M. D. 


Deputy Coroner, D. C. 


[ Filed May 27, 1960] 
Washington, D. C. 
Monday, January 4, 1960 
* ce 
| 

MR. MILOFSKY: Of course, I am still gambling. ba decision 
is not over yet. 

But as to the reason for my not calling Dr. Dardan, in addition to 
the question of whether a continuance would have been granted, I had never 
spoken to Dr. Dardan, and although I was convinced as to the correctness 
of my position, had I subpoenaed him and found out I was wrong, I would 
have just given the case to the Government. | 
And for that reason, I submit, Your Honor, that this does belong in 


the category of newly discovered evidence. | 


* * * i * 


THE COURT: We sat here for several days it was, in this case, 


when the case was going on, and I must say that you did properly try the 
case, and to me it is absurd to say that you did not, and I think you tried 
it very, very well. | 

I do not believe that there is anything in this file that would justify 
this Court in overturning this verdict or granting a new trial. 

As a matter of fact, I think your client was extremely fortunate in 
that the jury did not come in with a second degree murder verdict. 

Under the circumstances, I will deny your motion. | 

MR. MILOFSKY: Well, may I ask Your Honor this: Is it for the 
reason that, while you agree with the affidavit, or with defense counsel's 
position, that Dr. Murphy testified incorrectly, shall we: say-- 

THE COURT: Well, I am not convinced that Dr. Murphy testified 
incorrectly. If I were, I would have granted you a new trial. 

I think it is a matter of interpretation by different doctors ofa 


given report or set of circumstances. 


* * 


166 


15 THE COURT: Well, Dr. Murphy's position apparently is that there 
are things in that report which indicated to him that there was a subdural 


clot. 


Now, the position of your expert is that there is not. That, I 
think, is a matter for the jury, not for the court. 


In any event, the Court has ruled, * * * * 
* * * 


Washington, D. Cc. 
Friday, January 8, 1960 
* * * | * 
THE COURT: Defendant Carter, do you have any objection to 
postponing sentence on this case so that this motion may be heard. 
THE DEFENDANT: No, I don't, Your Honor. | 
THE COURT: You realize that you must remain in jail during 
that period and it is not counting on your sentence, if you later be 
sentenced? Do you realize that? 
THE DEFENDANT: I understand that. 
THE COURT: Do you still consent to it? 
THE DEFENDANT: It's okeh with me. 
THE COURT: Allright. The Court will ee consideration of 
sentence and will set the motion for rehearing two weeks from today. 
* * * | * 
Washington, D.C. 
Friday, January 22, 1960 
* * * 
DR. CHRISTOPHER J. MURPHY 
11 was called as a witness, and having been duly sworn, was 


examined and testified as follows: 
DIRECT EXAMINATION 
THE COURT: I think a straight chair might be more convenient. 
MR. BLACKWELL: That is a straight chair, Your Honor. 
THE COURT: Doesn't it lean? 
MR. BLACKWELL: No, Your Honor, it doesn't. 
THE COURT: All right, I thought -- 
MR. BLACKWELL: It's not sloping. | 
THE COURT: I thought it was a swivel. All right. 
BY MR. MILOFSKY: | 
Q. Doctor, do you recall testifying on direct examination that 
based on the color and the size and the texture of the subdural clot that 
you observed in the subdural space of the brain of the deceased, that it 
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was approximately three days old? A. Yes, sir, I testified it was from 
three to five days old, sir. 

Q. Now, do you recall testifying that it was not just one of these 
characteristics that was the basis of your conclusion, but a combination 
of all of your observations? A. That was my testimony, not one, but 
all. 

Q. Do you recall testifying that the microscopic examination per- 

formed by the D. C. pathologist corroborated and confirmed your 
independent examination? A. I did not testify that a District pathologist 
had examined the clot. I testified and I base my conclusion on the Dis- 
trict pathologist's own report, where he said, "I found clots adherent to 
the brain and also a fresh clot." 

Now, to me, adherent to the brain was my interpretation, was part 
of a subdural clot, subdural hematoma. 

Now, Iam not saying it is part of the subdural hematoma that I 
removed. The subdural hematoma that I removed, I removed in the 


presence of the other men at the Morgue. I am talking about the other 


doctors. I sectioned that in their presence, and they were of the same 
opinion that I was. 

Q. Let me interrupt you here. Iam sorry, go ahead. A. AndI 
was not basing my conclusion or opinion solely and entirely, which I 
have said, and it is a matter of record, it was not based solely and en- 
tirely upon any pathological report, but all together and without a patho- 
logical report, Dr. Dardin says he never received the clot. 

Iam not responsible for that. I sectioned the clot and put it ina 
test tube and labeled it. 

My interpretation, when he said that he found these clots, were that 
they were subdural, minute subdural clots which could have been 
remnants or could have been separate and distinct. 

And that is what I based my conclusion on and that was why what 
I said, corroboration by the pathologist. 

But I said also, in following that up, if you read along, you will 
notice there, I said, "I am not basing my conclusion solely and entirely 
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upon any one thing, but many things." 

Q. Do you take microscopic sections from the bodies of all of the 
deceased persons whom you examine or on whom you perform autopsies ? 
A. Yes, sir. ! 

Q. Is this considered an important function in determining the 
cause of death? A. Sometimes it is, and sometimes it isn't. 

Q. But you always take them. A. We take them whether we have 
them examined or not. We classify our specimens A, B, and Cc. A-- 

Q. Excuse me, doctor. I don't mean to interrupt, but you do take 


microscopic sections in every autopsy? A. No, we take sections from 


every organ. 
Q. This is because it is important to have microscopic observa- 
| 


tions upon which to base your -- A. In some cases it is, in other cases 
it is not. 
Q. Was it important in this case? A. As far as this man, pardon 
me, this lady having a subdural hematoma, to me it is not important and 
I don't care if 40,000 people say that it was important, I saw the 
subdural hematoma and removed it from this brain and sectioned that 


subdural hematoma. 
Q. Yes, but you stated just a minute ago that in some cases, you 
don't send the type of sections for microscopic observation, but in this 
case you did. A. I did, yes. | 
Q. You were the one who decided to have it done. A. Yes, sir. 


Q. Now, why did you -- if it wasn't important in this case, as it 
may not have been in other cases, why did you do it in this case? A. In 
all homicide cases, sections are sent down to the pathologist. 

Q. I see. In every homicide case that comes into your office, a 
microscopic section is taken and submitted to the D. C. pathologist ? 

A. That is correct. i 

Q. For the reason that it is important, in either affirming or dis- 
affirming your microscopic observation, is that correct? A. Well, it 
is not for the purpose of affirming or disaffirming, because of the fact, 
if a man has a gunshot wound in the head, and this bullet has taken a 
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course from right to left, passing through certain parts of the brain 

without going into detail, naming them, I know what caused that 
man's death. Still, I would take sections from him and have them sent 
down under a -- for examination. I do not want to persecute anybody. 
I try to give a fair and unbiased opinion of what I find. 

Q. If that's true, Doctor -- A. That is what I do. 

Q. If that's true, wouldn't it be a good caution or wouldn't you con- 
sider it a cautious step to see the results of the microscopic examination 
before you arrived at your independent conclusion? A. No, sir, because 
of the fact it made no difference to me what the microscopic findings of -- 


pathological findings would be in this case, because of the fact, I saw a 


subdural hematoma and I sectioned that subdural hematoma. 

And it was also seen by my two colleagues at the Morgue, our 
Coroner, Dr. MacDonald, and Dr. Whelton, who absolutely agreed with me. 

My answer to the Judge, which you saw in the last case, in this case, 
the last answer that I made, was reviewed by Dr. MacDonald and con- 
curred in by him. 

Q. Dr. Murphy, I have no desire to be rude, but I do wish you 
would confine your answers to my questions. A. I will try. 

THE COURT: The Court will direct when he will confine his 
answers. 

MR. MILOFSKY: Iam sorry, Your Honor. 

BY MR. MILOFSKY: 

Q. Iam going to read to you a question propounded by me on my 
cross examination of you, and your answer, taken from a transcript of 
your testimony, dated December 1, 1959. Do you have a copy of this 
transcript, sir? I have a copy right here, Doctor. A. I don't have it. 

THE COURT: Well, now, do you have one, Mr. Blackwell? 

MR. BLACKWELL: Yes, I have one. 

THE COURT: Give your copy to the Doctor, so he can follow it. 

MR. BLACKWELL: All right. 

THE WITNESS: Page what, sir? 
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BY MR. MILOFSKY: | 
Q. Page 42. At the middle of the page, sir, the question was 
asked you, ''What was the one thing that caused you--" A. Wait a 
minute, please, until I get where you are. 
Q. All right, sir. A. Is that the beginning of the asi sir? 
Q. Yes. The word "what" apparently was left out of the question 
by the stenographer. A. I don't see "what" on here. What is your 
question ? | 
Q. ''Was the one thing that caused you to determine--" A. I find 
that, yes, sir. 
Q. The question is, ''What was the one thing that caused you to 
determine that this clot was three days old?" | 
"A There was no one thing that caused me to determine it 
was three days old. There was no one thing. It was general. 


Everything was taken into consideration and then confirmed in by 


microscopic study." 
Do you recall that, sir? A. Ido, sir. 

Q. And that is correct, that was a correct answer? A. That is 
correct as far as what I had reference to, that clots had been found in 
the subdural space and I attributed those clots, which Dr. Dardin has 
described, in his report, as being subdural and ante mortem clots. 

Q. Then, you are merely reaffirming what you said on that day, 
that the microscopic study prepared by Dr. Dardin, in his pathological 


report confirmed your independent observations? A. Where did I say 
| 
that? | 
Q. I just read your answer, sir. A. But I didn't say that in that 


answer. 
Q. "Everything taken into consideration and then confirmed in by 
microscopic study." Do you see that, sir? A. I do see that. 

Q. That was your answer? A. That was my answer. 

Q. That is a true answer? A. It is correct. | 

Q. That you observed a subdural clot and your findings as to the 
age were confirmed by an independent microscopic examination. AS 

| 
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didn't say that, sir. 

Q. You didn't make the microscopic examination, did you? 
A. No, sir, I didn't. 

Q. Now, Dr. Dardin did, is that correct, sir? A. Yes. 

Q. Wouldn't it be proper to -- A. That is the one that I -- that 
he didn't hear from to make an examination of it. Now, I don't know 
what happened to the clot. 

Q. I don't know what happened to the clot, and you don't know 
whether he saw it. How could you say that his report confirmed it? 
A. Because of the fact, I deducted from his report, which I don't have 
here, Dr. Dardin says, in his report, ''Section of cerebrum shows a 
normal nerve cell, glio cell and fibrous structure. The Brain; Section 
of brain, apparently" -- 

Q. Excuse me for interrupting, Doctor. You started reading 
where it begins with the word "Cerebrum," is that correct? A. Iam 

reading about the brain section. 

Q. Yes. Cerebrum? A. Yes, sir. 

Q. "Section of cerebrum shows a normal nerve cell, glio''-- 

A. "Nerve cell, glio cell and fibrous structure." 

MR. BLACKWELL: If Your Honor please, when two people are 
talking at the same time, I don't see how the reporter can get it. 

THE COURT: No, I think we might let one talk at a time here. 

MR. MILOFSKY: Iam very sorry, sir. 

THE COURT: Go ahead, Doctor. 

BY MR. MILOFSKY: 

Q. Let me interrupt you there, sir, and ask you if there is any- 
thing in that sentence which confirms your independent observation as to 
a subdural clot? A. No, sir, there was not. 

Q. Then we (can strike out that sentence? A. Yes, sir. 

Q. Will you continue to read, sir? A. "Section of brain, appar- 


ently cerebral, through the medulla, shows many varying size areas of 


hemorrhage throughout the nerve tissue." 
Q. May I interrupt you there and ask you if in that sentence there 
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is anything which supports your independent diagnosis of a sub- 


dural clot and its age? In that sentence? A. No, sir. 
Q. All right, sir. Will you continue? We can eliminate that 
sentence. A. We will continue that sentence. 


| 
Q. All right, sir. A. "There is also some blood clot on the sur- 


face of these sections." 
Q. "On the surface of the section.” A. "These sections." 
Q. Now, it's not plural, Doctor, it's singular, "On the surface of 
the section.” A. All right. But he is talking about that the medulla, I 
presume there, through the medulla shows many varying sizes of 


hemorrhage throughout the nerve tissue. ''There is also some blood 
clot on the surface of the section." | 

Q. Now -- A. That section is the section that I am talking about. 

Q. No. The section you are talking about in the pathological report, 
is the section of the brain apparently cerebral through the medulla, is 
that right? A. Yes, sir. 

Q. All right. The blood clot was found on the surface of that sec- 
tion? A. On the surface, yes. 

Q. All right. Then this whole -- these two sentences become 
significant in supporting your independent observation, is that correct? 
A. That is correct. | 

Q. These two sentences. Now, the section of the brain, the 
cerebral section referred to, is not a section from the subdural clot, is 
it, sir? A. No. No. | 

Q. All right. And there is nothing in those two sentences about a 
subdural clot, is there, sir? A. Well, no, there isn't, and it would be 
impossible to remove a clot, a subdural clot, in its entirety without 
leaving some fragments adherent to the brain. 

Q. Isee. But there is nothing in these two sentences which indi- 
cate that the blood clot referred to was from the subdural clot or from 
a clot other than a subdural clot, is that correct? A. Is there -- what 


did you say ? 
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Q. There is reference here to some blood clot on the surface of 
the section of the cerebrum. A. Yes, sir. 

Q. Now, the cerebrum is below the pia arachnoid, is that correct? 
A. No, sir. It's -- that's on the medulla. 

Q. Let me see if we can help the stenographer out. 

THE COURT: You used a word that she didn't understand. 

MR. MILOFSKY: The word is p-i-a, a-r-a-c-h-n-o-i-d. 

BY MR. MILOFSKY: 

Q. Now, the section referred to in these two sentences was appar- 
ently cerebral through the medulla, is that right, sir? A. Yes. 

Q. Now, this is below the subdural space, is it not? A. That is -- 

Q. The answer would be, sir, yes, or no. A. I don't quite get you. 

Q. A section of the brain apparently cerebral through the medulla, 
would necessarily be a section taken below the dura, is that correct? 
A. No, not if below the -- let me explain. The dura mater and the pia 
mater, m-a-t-e-r. Now, the dura mater is tightly fastened and adherent 
to the lining inside of the skull, and acts as a protective sheath for the 
lining of the skull. The pia mater covers the brain. 

Q. Where is the arachnoid? A. The arachnoid is the membrane 


between -- that dips down into the convolutions. 
Q. Isee. But if the membrane -- would you call it the immediate 
membrane over the brain itself? A. In some places it is and in other 


places, it isn't. 

Q. But it is a membrane beneath the pia -- beneath the dura? 
A. Beneath the dura, yes. 

Q. Now, the section of the brain referred to in these two sentences 
is cerebral. Now, that section was taken below. A. The section referred 
to is the medulla. 

Q. Well, it says, apparently cerebral, through the medulla. A. Well, 
of course, if he doesn't know which it is, now how do you expect me to 
know ? 

Q. Well, that's the point, sir. If he doesn't know, how can you tell 
from what he says -- A. If he doesn't know whether it's from the medulla 
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or from the cerebrum, I can't look at his report and say what it is. 
Q. Right. Then, how can you infer that it was a subdural clot? 
A. Because of the fact that a clot existed there, and I -- naturally, my 
interpretation was that it was an ante mortem clot. 
Q. What do you mean by an ante mortem clot? A. That is a clot 
before death, sir. | 


Q. Well how could you -- strike that. Isn't it true, that when you 
perform an autopsy on a body of a deceased who has not been dead very 
long, that it is inevitable, in tearing open the skull, and in cutting the 
skull, that fresh blood will result? A. Yes, sir, run out! sometimes. 

Q. Isn't it possible, then, that this blood clot was the result of 
your autopsy? A. Well, my interpretation from his report, when he 
says "There is also some blood clot on the surface of the section,"' he 
wouldn't have said that if it was fresh and had just come there, because 
he says, in the next line, "Another section of cerebellum shows a fresh 
blood clot." | 

Q. Isee. A. So he has drawn a line of distinction, 

Q. Between one which is fresh and one which is not fresh. A. That 


is right. That's my interpretation. 


Q. All right, sir. That's a fair interpretation, since he chose to 
| 


characterize one as fresh. A. Yes, sir. 
Q. Now, however, when you jump from the word "blood clot on the 

surface of the section" of the medulla or the cerebrum, how can you tell 
from that blood clot, the fact that it came from a subdural clot? 

A. Well, that is just a conclusion or deduction that I drew myself, that 

it was part of the subdural clot, because of the fact, as I Said before, it 

would be impossible to remove a clot in its entirety without leaving some 

pieces of it adherent to your dura. 
Q. Yes, but this was -- A. I mean, I try to bea fair and intelli- 

gent witness about it. | 
Q. But this was adherent to the medulla, wasn't it? A. It was 

adherent to the surface. | 
Q. Of the medulla. And immediately above the surface of the 
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medulla is a membrane, is that right, sir? A. That's right. 

Q. And this membrane is called what? A. Arachnoid. 

Q. Right. And above the arachnoid is another membrane, is that 
correct, sir? A. Yes. 

Q. What is that called? A. That is the dura. 

Q. No, that is the pia mater, isn't it, sir? A. Pia is that part, 
is the second part of the dura. 

Q. Right. And above that would be the dura itself, underneath, 

the lining underneath the skull. A. That is right. That's the dura 
mater. 

Q. Right. So in order for a piece of this blood clot to have seeped 
through, it would had to have gone through the pia mater, and the arach- 
noid, itself, is that true? A. Yes, but you see in, one of them follows 
into the convolutions of the brain and the other one doesn't. 

Q. Can you tell from anything in these two sentences whether it 
was, the surface of this section was in one of the convolutions or on the 
surface of the brain? A. No, sir, but I can facilitate matters a whole 
lot for you, if you want me to do that. 

Q. Well, I will let you do that in just a minute. Now, at this point, 
the only basis for ‘the inference that this blood clot is from a subdural 
clot is based on the fact that it may have seeped through two membranes 
to the surface of the section described here. Is that right, sir? A. Or 
could have been direct from the massive hemorrhage. 

Q. But it would have to go through two separate membranes, is 
that right, sir? A. Had to go through one membrane. 

Q. All right. Let's read the next sentence. A. Which are you on? 

Q. All right? A. All right, sir. 

Q. I will read it. "Cerebellum: Another section of cerebellum 
shows a fresh blood clot lying on the surface. There is no evidence of 
hemorrhage throughout the brain substance." If there anything in that 
sentence or two sentences which supports your independent observation 
about a subdural clot? A. No, because of the fact he does not describe 
them other than they were fresh hemorrhage on the brain there. 
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Q. Then it is the word "fresh" which takes away from these two 
sentences any support of your independent observation, is that right? 

The word "fresh." A. Well, of course, "fresh," I took that for granted, 
that that was a hemorrhage that had come there in my work on the brain. 

Q. Isee. All right, sir. Then we can eliminate these two sentences 
as supporting your conclusion, is that right, sir? A. No, sir. 

Q. Well, then, what word or words in those two sentences after the 
word "cerebellum," support your independent observation, that there was 
a subdural clot? A. You said "after," did you? 

Q. Yes, sir. A. Well, I thought you said to eliminate that. 

Q. Well, if there is nothing in those two sentences to Support your 

independent observation, then we can eliminate those. A. Well, it 


says here, ''There is also some clot on the surface of these sections." 

Q. What it says is, "Another section of the cerebellum shows a 
fresh blood clot lying on the surface. There is --"" A. Wait. Read it 
as it is written. "Section of the brain, apparently cerebral, through the 
medulla, --" : 

Q. You are going back to the word "cerebral." A. Oh, I thought 
that was where you were reading. That's where it says, "Shows many 
varying size areas of hemorrhage throughout the nerve tissue. There 
is also some blood clot on the surface of the section." That's what I 
thought you were going to read. | 

Q. Now, I am going to the next sentence. A. There is nothing in 
that sentence with the exception of where it says, "a fresh clot’ which 
is then of no value to me in determining anything about this clot. 

Q. All right, sir. Now, after the word "findings,"' the very next 
sentence, ''The important findings in this case are the portal cirrhosis, 
pulmonary edema and -- e-d-e-m-a -- and congestion in the lungs." 

Is there anything in that sentence that would tend to support your con- 
clusion? A. That doesn't support my conclusion, because that pertains 
to other organs and not to the brain. | 

Q. All right, sir, now -- A. Cirrhosis of the liver, of course, is 


a fibrotic condition of the liver, degeneration. 
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Q. Yes, sir. A. Pulmonary edema, of course, is wet lungs, and, 
of course, congestion in the lungs is stagnation of fluid and blood in the 
lungs. Then, it says further, "Intra-medullary hemorrhage and sub- 
arachnoid hemorrhage of the cerebellum." 

Q. Now, subarachnoid hemorrhage of the cerebellum, what does 
that mean? A. That means the same as the other hemorrhage below 
the arachnoid into the brain substance, which may be very, very 
infinitesimal. 

Q. Isee. Now, doesn't the description of the hemorrhage in the 
cerebellum as being subarachnoid change your opinion with respect to 


the blood clot that was found on the -- apparently on the section of the 


brain, apparently cerebral through the medulla? Is my question clear? 
A. Yes, your question is clear. But the hemorrhage that you found in 
the brain substance may have been due to conization caused by pressure 
on the brain, forcing of the brain down into the foramen magnum, 
m-a-g-n-u-m, forcing the brain down, due to the pressure above and 
there was conization which I have testified to, and that could have caused 
your hemorrhage that was found within the substance. 

Q. Right, and that could have been the cause of the blood clot on 
the surface of that section, is that right, sir? A. Are you talking about 
the fresh clot? 

Q. No, the blood clot. He doesn't say with reference to the section 
from the medulla, he doesn't say fresh, he just refers to a blood clot. 
But, having characterized the cerebral hemorrhage as subarachnoid, 
wouldn't that suggest to you that the blood clot came from a hemorrhage 
below the arachnoic membrane? Otherwise, why would Dr. Dardin use 
"subarachnoid?" A. I don't understand why Dr. Dardin used "blood 
clot" and -- in one place and "fresh" in another. Now, he says here, 
"fresh blood clot" in one place and in the other place, he says "blood 
clot." 

Q. He is speaking about two different sections, Doctor. A. That's 
what I have reference to, sir. 


Q. Then it's quite consistent, what he says. A. He says one was 
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fresh and the other was older. | 
Q. He didn't say the other was older. He just failed to use the 

word "fresh.'' A. He didn't say both of them were fresh, did he, sir? 
Q. No, he didn't. Now, to repeat what you said a few minutes ago, 
the only way that a blood clot could occur on the surface jof the section 
of the medulla was for it to seep through the arachnoid, the immediate 
membrane of the brain, and the pia mater, which is the next 
membrane above that. Is that right, sir? A. Yes, that's the hemorrhage 


underneath there. 


Q. Now, I refer you to page 31 of the transcript I teferred to 


earlier, of your testimony taken December 1, at the middle of the page, 
just one or two sentences below the middle of the page, appears the 
question, ''Now, for lack of a better term --" A. Pardon me justa 
second. 
Q. Pardon, sir. Page 31. A. Go ahead. 
Q. Question. "Now, for lack of a better term, I will use the word 
‘stain.’ The entire brain, I take it was stained by the blood resulting 


from the hemorrhage; is that correct, sir ?"' | 
"A The brain wasn't stained by the blood because of the fact 
the blood did not come in contact with the brain. It was in the 
subdural space." | 
That is correct, sir? A. Yes, sir. 

Q. Then, from your observation, all of the clot was above the -- 
was in the subdural space between two membranes? A. The clot that 
I described was. 

Q. Right. And none seeped through. A. Well, I didn't examine it 
to find out whether it did or did not. I examined the clot|that I found that 

was a subdural hematoma. | 

Q. Yes, and then you said, ''The brain wasn't stained by the blood" 
and I will insert here, of the subdural clot, "because of the fact the blood 
did not come in contact with the brain. It was in the subdural space." 

A. Well, it was in the subdural space. | 

Q. Right. Then it was not below the subdural space. A. What do 
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you mean by below the subdural space ? 

Q. The subdural space is a space which is covered by the dura on 
top and the pia mater on the bottom. Is that correct? A. That's right, 
sir. 

Q. Now, you said the brain was not stained by the blood of the sub- 
dural clot because of the fact that the blood did not come in contact with 
the brain. In other words, you were saying there, and you did say, it was 
in the subdural space and did not seep through. A. That's correct. 

Q. That's correct. Yes. Now, this is your statement. A. Yes, sir. 

Q. And it is in the context of this statement and your observations 
upon which this statement was based, that you must read the sentence, 
"There is also some blood clot on the surface of the section,"' and I am 
referring to the pathological report, sir, now. A. Dr. Dardin's report. 

Q. Yes. A. That there was some -- 

Q. Some blood clot on the surface of the cerebrum. A. That is 
correct. 

Q. Now, if you said earlier that none seeped through, then you 
must have known when you read this that the blood clot which Dardin 
refers to could not have come from the subdural clot, because you state, 
"It was in the subdural space."' A. Well, that is true. I said that. And 


I say it again now. But, whether or not any did seep through, I don't 
know that. 

Q. Well, then, why did you say that it didn't or imply that it didn't? 
A. I said I didn't see any. 

Q. Isee. You are saying, then, that you didn't see any seep 


through and you made an affirmative statement that the blood clot was 
wholly within the subdural space. You said that on direct examination. 
A. I-- 

Q. Then, you proceeded to read Dr. Dardin's report and you saw 
the words, "There is also some blood clot on the surface of the section, 
apparently cerebral through the medulla --"" A. I took it for granted 

that Dr. Dardin saw some sections of the subdural clot that was 
adherent to the surface of the brain. 
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Q. Was this a part of your conversation with him about the patho- 
logical report? I have reference to this, Doctor. On page -- excuse me. 
Do you have the report, the testimony of the -- Dr. Morphy’ s testimony 
on rebuttal? 

MR. BLACKWELL: Yes. | 

MR. MILOFSKY: Would you show it to the Doctor, please ? 

MR. BLACKWELL: His direct testimony on rebuttal, sir? 

MR. MILOFSKY: Yes, sir. 

MR. BLACKWELL: Where does it start? 

MR. MILOFSKY: The bottom of page 2. It says, "After he gave 
you a report--" | 

Would Your Honor indulge us for just a moment, ales ? 


THE COURT: Are you looking for your original motion ? 

MR. MILOFSKY: I was examining the transcript of Dr. Murphy's 
rebuttal testimony. | 

THE COURT: I know, but isn't what you have in your hand a copy 


of your supplemental points and authorities ? | 
MR. MILOFSKY: This is what Mr. Blackwell -- | 

THE COURT: I know. I think you can find what you want beginning 

on page 4 near the top. | 
MR. BLACKWELL: That's why I -- 

MR. MILOFSKY: Thank you, very much. All right. Then, Iam 
referring to a question, "After he gave you a report," -- 
Now, this question was by Mr. Blackwell. 
"After he gave you a report, is that the report you testified 


relative to -- yesterday or the day before -- that you had a dis- 
cussion with the pathobgist after his examination 2 
"A Correct." | 

Now, have you spoken to Mr. Blackwell about this discussion with Dr. 
Dardin during the -- before the rebuttal examination, if you recall, sir? 
A. I don't recall, sir. 
Q. Well, is it fair to say -- A. I want to be honest with you. 
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Q. All right, sir. Is it fair to assume that you spoke to him in 
view of the fact that Mr. Blackwell referred to the discussion and you 
answered, "Correct, sir?" 

THE COURT: What's that got to do with this ? 

MR. MILOFSKY: Iam trying to determine, sir, whether the dis- 
cussion referred'to here could clear up anything about the blood clot in 
the report, which is somewhat ambiguous. 

MR. BLACKWELL: If Your Honor please -- 

THE COURT: He is talking about a discussion with the pathologist, 
not a discussion with Mr. Blackwell. 

MR. MILOFSKY: Well, I asked whether he had discussed this with 
Mr. Blackwell prior to -- 

THE COURT: What difference does it make if he had? 

MR. MILOFSKY: All right, sir. Strike that question. Did your 
discussion with Dr. Dardin -- strike that, please. Do you recall ap- 
proximately when you spoke to him? 

MR. BLACKWELL: Now, just a moment. He said "to him." Now, 
are you talking about -- 

MR. MILOFSKY: Dr. Dardin, not Mr. Blackwell. 

THE WITNESS: No, sir, I don't. 

BY MR. MILOFSKY: 


Q. Well, now, the autopsy was performed on May 25, 1959. A. I 


don't even know that, sir. It's on my record. 

Q. I believe -- A. But if you say that is on my record, I will 
grant that's when it was, I did the autopsy. 

Q. Now, my question is, do you remember when you spoke to Dr. 
Dardin about the pathological report, sometime subsequent to May? 
A. No, it must have been subsequent to May, and it was because of the 
fact that we hadn't received the report, as I remember. 

Q. Did you discuss with him the subdural clot? A. I don't recall 
now, sir. It wouldn't make no difference what Dr. Dardin says or what 

Dr. Dardin reported. I saw that clot and I know it was a subdural 
clot and I have testified that way and it was seen by the other personnel 
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at the Morgue doing autopsies, and concurred in my findings and my 
belief. 

So, because Dr. Dardin did not receive the clot, which he says he 
didn't, and I would have no reason in the world to disbelieve Dr. Dardin, 
it would make no difference to me, in my opinion, because I know what 


I saw. 


Q. Yes, but you also rested your opinion or at least indicated in 


front of the jury that your opinion was corroborated by Dr. Dardin's 
report. A. And if you will read the transcript and read my testimony, 
my opinion was not based on any one thing. | 
THE COURT: Doctor, let me see if I can put this thing in context. 
Is it your testimony that having made, performed the autopsy itself, 
having yourself seen this blood clot, that then when you read Dr. Dardin's 
report, in view of your prior knowledge you thought his report cor- 
roborated yours ? ! 
THE WITNESS: I thought those clots that he was talking about 
corroborated my report, sir. | 
THE COURT: Would it likewise follow, that if someone who had 
not performed the autopsy, or could have followed, that someone who had 
not performed the autopsy, someone who had not actually seen the sub- 
dural clot at the time of the autopsy, could read Dr. Dardin's report and 
not reach the same conclusion that you reached? | 
THE WITNESS: They could say there was nothing in the report 
that would show evidence of a subdural hematoma. 
THE COURT: They could so say. 
THE WITNESS: They could say that, yes, sir. 
THE COURT: All right. 
THE WITNESS: But, I will goa step further than that. If you ask 
Dr. Dardin, could there be a subdural hematoma, without any manifesta- 
tion found by him on microscopic study of the brain, Dr. Dardin's answer 
would have to be yes. | 
BY MR. MILOFSKY: | 
Q. Getting back to your telephone conversation with Dr. Dardin, 
| 


184 
you don't recall whether it was in May, June, July, August, or Septem- 
ber? A. No, I don't know because of the fact that I had someone at the 
Morgue call him and he wasn't at the office, or the school at the time, so 
we had to put in a call later on to get him. 

Q. So the second time you did speak tohim? A. As I remember, 
I talked to Dr. Dardin. 

Q. Was this before or after you had the report? A. My dear sir, 
I just told you I didn't remember when it was. 

Q. Yes, in terms of the date. But my question now is, do you 
remember whether you spoke to himafter or before receiving the report? 
A. Well, that I don't know, sir. I don't remember. 

MR. BLACKWELL: I submit, Your Honor, the Doctor has given 
his opinion, given his reasons for forming this opinion such as he has 
formerly testified in this case. Now, I don't think this should be pro- 
longed. 

THE COURT: It seems to me unless you have something else 
relating to his opinion, I think we could be through with this witness. 

MR. MILOFSKY: I will be in just a few minutes, sir. 

BY MR. MILOFSKY: 

Q. Now, Iam referring to page 14 of the transcript of your testi- 
mony, dated December 1, 1959. A. What page? 

Q. Page 14. A. I have page 14, sir. Now, what is it? 

Q. Looking at the second paragraph which begins, "This subdural 
clot showed organization and I estimated this to be about three days old. 


Other internal abdominal chest organs were negative as to pathology that 
would be a contributing factor in the death of this decedent." A. That is 
correct. 


Q. All right. Now, I refer to page 50 of the same transcript. 

The third paragraph from the bottom. A. Yes, sir. 

Q. Answer. 'There was not enough damage in the kidneys or 
liver that in my opinion were contributing factors in the death of this 
decedent." A. That is correct, sir. 

Q. All right, sir. Now, Iam going to quote from Dr. Dardin's 
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report. On page 2. I want you to look at it, sir. A. Page 2. 

Q. "Cause of death is apparently one of intracerebral hemorrhage 
and hepatic failure.’ H-e-p-a-t-i-c. Now, what, sir, is hepatic failure ? 
A. Failure of the liver. | 

Q. Failure of the liver. A. Dr. Dardin is making an anatomical 
diagnosis. He is not making a true pathological examination -- diagnosis. 
If you will read on the previous page, Dr. Dardin says in Findings: 

"The important findings in this case are the portal cirrhosis." Portal 
cirrhosis is the cirrhosis of the liver, hepatic failure. , 

Q. That's the first thing he mentions in the important findings. 
A. "Pulmonary edema.” | 

Q. What is that, sir? A. I explained that a few moments ago, that 
it's failure on the part of the lungs and the accumulation of water therein, 
due to the inability of the heart to carry along the blood. 

"Congestion in the lungs. Intra-medullary hemorrhage and sub- 
arachnoid hemorrhage of the cerebellum. | 

"Cause of death; The cause of death is eee one of intra- 
cerebral hemorrhage and hepatic failure." 

Q. Which is failure of the liver. 

THE COURT: Wait just a minute. What has this got to do with 
what is before the Court? We are not now retrying this dase. 

MR. MILOFSKY: That is true, sir. 

THE COURT: The only thing we are here for, is to determine 


whether or not the Doctor's testimony in regard to the age of this sub- 
dural clot was such and so lacking in justification that an injustice was 


done in submitting the matter to the jury. Now, that is all we are here 


for. 
MR. MILOFSKY: Yes. 
THE COURT: Whether there is cirrhosis of the liver or isn't, is 
a matter of the utmost unimportance to this particular hearing. 
MR. MILOFSKY: I think my next question may suggest the im- 
portance of the previous question, Your Honor. 
THE COURT: All right, let's suggest it. 
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BY MR. MILOFSKY: 

Q. It is possible, Dr. Murphy, or let me ask you one more question, 
first. At page 42 of the transcript, sir -- A. Yes, sir. 

Q. The question was asked, "Do you have a copy of this microscopic 
study ?" And the answer is, ''No, I do not." 

The next question, "Do you know where I might get access to it?" 
Answer, ''From the -- I presume you get it through the Coroner's Office. 
They will get it from the District chemist." 

My question is this. Had you seen the pathological report prior to 
the time of trial? A. Yes, sir. 

Q. Do you remember when you first saw it? A. No, sir, I do not. 

MR. BLACKWELL: If Your Honor please, I object. It's immaterial 
and irrelevant. 

THE COURT: I don't understand the importance of this, but maybe 
you can try to tell me. What is it? 

MR. MILOFSKY: The Doctor testified, Dr. Murphy testified, Your 
Honor, that "there was not enough damage in the kidneys or liver that in 


my opinion were contributing factors in the death of this decedent." 


Now, certainly that, as stated, is not in issue here. 

He stated something in substance similar to this earlier and it is 
inconceivable to me that Dr. Murphy would have testified in this manner, 
had he seen Dr. Dardin's report, indicating as the cause of death itself, 
hepatic failure -- if he had seen the report. 

THE COURT: Well, I don't follow that at all. 

MR. MILOFSKY: All right, sir. 

BY MR. MILOFSKY: 

Q. Now, in your affidavit -- I will be just another minute or two, 
Dr. Murphy. A. All right. 

Q. In your affidavit -- do you have a copy of that -- 

MR. BLACKWELL: Yes, I have. 

THE WITNESS: Is this what you have reference to? 

MR. MILOFSKY: Yes, sir. 
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BY MR. MILOFSKY: 
Q. Next to the last sentence where it begins -- Al On the first 
page? | 
Q. Yes, sir. "When Dr. Dardin says he saw --" A. Wait a minute. 
Q. Excuse me. A. Yes, sir. | 
Q. "When Doctor Dardin says he saw no subdural hematoma, he 
denies his own report because he reported on page 1 of Exhibit A, 
November 6, 1959, small clots were found adherent to the outer surface 
of the brain and a large clot on the surface of the brain, fresh in charac- 
ter.’ Now, you used the word, "large," in your affidavit, Could you 
point to the pathological report and show me where he uses the word, 
"large?" A. Well, he says, "Also some blood clot on the surface of the 


brain.” Now, -- and that was my interpretation. | 

MR. BLACKWELL: It seems to me, Your Honor, just, whether or 
not, there is a large -- the word, "large," used in this pathological report 
and whether or not Dr. Murphy used the word, "large" in his affidavit -- 

THE COURT: Well, then, later in the affidavit it is quoted verbatim, 
so what difference does it make? | 

BY MR. MILOFSKY: 

Q. On page 3 of your affidavit, you say again, "Dr. Dardin did 
report small clots on the surface and larger fresh clot én the surface." 
Do you see the word, "larger fresh clot on the surface," in his report? 
A. Small clots on the surface, and larger fresh clot on the surface. 

Q. Do you see that on the pathological report itself? A. Well, my 
interpretation of that is that he says here, ‘There is also some blood clot 
on the surface of the section.” 

Q. And you interpret that as meaning, no. 1, that it was old and 
no. 2, that it was large? A. No. And no. 2, ‘Another section of cere- 
bellum shows a fresh clot lying on the surface.” | 

Q. Now, -- A. My interpretation there, if there wasn't a differ- 
ence in the two clots, he wouldn't have made the distinction of one being 


fresh and one being older. | 


Q. In your affidavit, you indicate on page 4, that you have performed 
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over 12 or 15,000 autopsies, in your experience, is that correct? 
A. Ihave, sir, yes, sir. 

Q. And -- A. AndI gave you a rough estimate on direct examina- 
tion here of over -- I don't recall, but the record speaks for itself. 

Q. On page 7 of the transcript, you indicate -- page 7-- A. Yes, 


Q. The question begins, "Getting back to my question, can you re- 


call -- I don't expect you to give me the precise number, Doctor -- but 


approximately how many subdural clots have you had occasion to examine 
yourself in your experience as a Coroner in the District of Columbia?" 

MR. BLACKWELL: Objection, if Your Honor please, all this is 
testimony, and -- 

MR. MILOFSKY: I will begin with this question. 

THE COURT: Go ahead with your question, but I hope it is perti- 
nent. 

BY MR. MILOFSKY: 

Q. How many have you had occasion to examine in your experience 
as a Coroner in the District of Columbia, one a year, five a year, or 25 
a year? A. I would say probably about a thousand. 

Q. Is that correct, sir? 

THE COURT: And what's that got to do with it? Answer the ques- 
tion, Doctor, and let's be done with it. 

THE WITNESS: I was approximating, sir. 

MR. MILOFSKY: Judge, I believe I have no further questions of 
this witness. 

MR. BLACKWELL: I have no questions of the Doctor, Your Honor. 

THE COURT: Allright. For the benefit of the reporter, we will 
take a ten-minute recess. 

(Whereupon, the Court took a short recess.) 

MR. MILOFSKY: With Your Honor's permission, I just have one 
or two questions more to ask Dr. Murphy and then I will be through with 
him. 

THE COURT: In relation to what? 
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MR. MILOFSKY: The discussion he had with Doctor Dardin be- 
cause the question is posed in this manner, after he gave you a report, 
is that the report upon which you had a discussion with the pathologist 
and his examination? He indicated before, he couldn't pinpoint the date, 
but he did indicate that it was after he had the report that he talked it 
over with Dr. Dardin, and I would like to pursue that. | 

THE COURT: All right. 

BY MR. MILOFSKY: ! 
(Dr. Murphy is again seated at the counsel table -- as a wit- 


ness.) 


Q. Doctor Murphy, I just have one or two questions to ask you 


relative to the discussion you had with Dr. Dardin. | 

Question. Now the question propounded by Mr. Blackwell to you 
is this: "After he gave you a report, is that the report that you hada 
discussion with the pathologist after his examination? | 
Now, then, you said, "Correct, sir." Your answer is "Correct." 
you spoke to 
Dr. Dardin, is that correct? A. Well, I don't remember now, sir. 


So that you had the report in your possession when 


Q. Well, you answered the question, "Correct," meaning "Yes," 

I think. A. I take it for granted, if I answered it "Correct," we 
had the copy of his report in our custody at the Morgue. | 

Q. And it was concerning the pathological report that you had this 
discussion with Dr. Dardin, is that correct? A. Well, I don't remember 
just what the discussion was, but the discussion was in reference to the 
subdural hematoma. | 

Q. Well, do you recall questioning him about the fresh blood clot 
and some blood clot on the surface of the section? A. I don't remem- 
ber the discussion, sir. | 

Q. Did he clarify anything in the report to your satisfaction? 
A. I don't remember the discussion, sir. 
Q. Well, you just said a moment ago -- 
MR. BLACKWELL: I still submit that this is not material here. 


THE COURT: I don't think it is material and he says he doesn't 
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remember. 

MR. MILOFSKY: All right. Then I will go back to something he 
did remember. 

BY MR. MILOFSKY: 

Q. You said a minute ago that you did discuss the subdural clot. 

THE COURT: When did he say that? 

MR. MILOFSKY: Would you read back a few questions and 
answers, please. 

(Whereupon, the reporter started looking for the beginning of 
that subject.) 

MR. MILOFSKY: What you are looking for, if I may say, is -- 

THE COURT: Are you talking about since we have returned from 
the recess? 

MR. MILOFSKY: Yes, Your Honor. 

(Whereupon, the following was read by the reporter:) 

"Q And it was concerning the pathological report that you had 
this discussion with Dr. Dardin, is that correct? 

"A Well, I don't remember now just what the discussion was, 
but the discussion was in reference to the subdural hematoma." 

BY MR. MILOFSKY: 

Q. All right. Now, what do you recall about your discussion con- 
cerning the subdural hematoma? A. My answer to that is not specific 
about the subdural hematoma, but that would be the only thing I would 
have to discuss with him. That's why I say this was about the subdural 
hematoma. Now, I don't remember the discussion with Dr. Dardin. I do 

know we put in a call for him, but I don't remember the discussion. 

Q. Well, do you remember speaking to him? 

MR. BLACKWELL: If Your Honor please, I think we really are 
going far afield -- try to pin the Doctor down to all of this conversation 
that has transpired, if it did transpire, several months ago. 

MR. MILOFSKY: Your Honor, may I answer that? 

THE COURT: Yes, I wish you would. 

MR. MILOFSKY: In your questioning of Dr. Murphy, you have suggested 
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that the basis for his interpretation in this report or of this report is the 
x | 
fact that he is the one who performed the autopsy and that, therefore, his 
subjective attitude in looking at this report would justify the inference 


that it confirmed his independent observations. 

THE COURT: Who suggested that? | 

MR. MILOFSKY: You did, sir, if I may say so, when you questioned 
the Doctor earlier. | 

THE COURT: I asked the Doctor, based on his testimony throughout 
this case, if that was essentially his position. He has testified to that at 
different points in this thing and he said yes, it was. | 

MR. MILOFSKY: It was my understanding that Your Honor was 
attempting to show that Dr. Murphy, if no one else, could read into this 
report something about a subdural clot. 

THE COURT: This Court wasn't attempting to show anything. 

This Court was attempting to clarify Dr. Murphy's position. 

MR. MILOFSKY: Well, I don't need to go into the motivation of the 
Court, but the answer, sir, was, "Yes," to the question and for that 
reason I would like to spend a minute on the rrer with Dr. Dardin, 
because if Dr. Dardin, in this conversation -- | 

THE COURT: He didn't say he has relied on any conversation with 
Dr. Dardin. | 

MR. MILOFSKY: Well, he was relying on his autopsy which he 
performed himself, and I am trying to find out whether he is relying on 
anything that he learned from Dr. Dardin. 

THE COURT: By word of mouth? | 

MR. MILOFSKY: Yes, Your Honor. | 

THE COURT: Well, then, ask him. 

MR. MILOFSKY: All right. 

BY MR. MILOFSKY: 
Q. Did you learn anything from Dr. Dardin by word of mouth, 


over the telephone, after having the report in your possession, which 
assisted you or which confirmed your independent observation of a clot? 


A. I do not recall my conversation with Dr. Dardin. I based my 
| 
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conclusions not upon one thing, but upon many things, as I have said 
many times, in this case. And it would make no difference to me. 
I have also said that, what Dr. Dardin said. I saw the clot. 
Q. All right, sir. Now, to sum up what you have said since the 


recess. You admit talking to Dr. Dardin. It is your testimony that you 
talked to -- A. I think I talked to Dr. Dardin. I know I put in a call. 
Q. You didn't say, "I think," when you were speaking in front of 


the jury. You said, "Correct, yes," you spoke to him after receiving the 
report. A. AsI recall, I did talk to Dr. Dardin. 

Q. And this might have suggested even more strongly that there 
was corroboration of your independent examination of a clot? A. No, sir. 

MR. BLACKWELL: Well, I object, -- 

THE COURT: Sustain the objection. 

BY MR. MILOFSKY: 

Q. You did talk to Dr. Dardin, yes, or no? A. I think so. 

Q. And if you did talk to him, you also think that you talked about 
a subdural clot? A. Well, my conclusion there would be that is what I 

would talk to him about, because of the fact I knew nothing else 
caused her death and that is what caused her death. 

MR. MILOFSKY: I have no further questions. 

MR. BLACKWELL: I have one or two questions, Your Honor. 

CROSS EXAMINATION 

Q. Dr. Murphy, are you just out of the hospital? A. Yes, sir. 

Q. And you are still on what we call sick leave? A. Yes, sir, 
Iam. 

Q. Did you come directly from your home here today? A. I did. 
I was brought here by someone. 

Q. And the only reason you are out today is because of this hear- 
ing? A. That is.correct, sir. I have a partial break in my back. 

MR. BLACKWELL: I have no further questions. 

REDIRECT EXAMINATION 
BY MR. MILOFSKY: 
Q. Are you under any medication at this time? A. Iam. Iam 
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in a brace. | 

Q. Iam sorry. A. I mean, don't let that in any way jeopardize 
your defendant, because I do not want to jeopardize his chances whatso- 
ever. I want to be fair. 
THE COURT: Wait a minute, Doctor. We have concluded. You 
may be excused and thank you very much. | 
THE WITNESS: May I sit for a while and listen? 
THE COURT: Yes, you may sit and listen, if you wish. 
THE WITNESS: Thank you, sir. 
MR. MILOFSKY: Would you call Dr. Dardin, please ? 
Whereupon | 
VINCENT JOSEPH DARDIN 
was called as a witness and, having been duly sworn, was examined and 
testified as follows: | 
DIRECT EXAMINATION 

BY MR. MILOFSKY: 


i 
Q. Doctor, will you state your full name, please ? A. Vincent 
Joseph Dardin. 
Q. And what is your profession, sir? A. Physician and teacher. 


Q. Do you specialize in any particular field of medicine? A. Yes, 
. What is that? A. Pathology. | 
. How long have you been specializing in that field? A. 32 years. 
. Are you on the staff of Georgetown Hospital? A. Yes, sir. 
. And you teach there? A. Yes, sir. 
Q. Do you recall filing an affidavit in this case with respect toa 
pathological report prepared by you? A. Yes, I do. | 
Q. Would you read that, sir? 
(Witness is reading the report.) 
Q. All right, sir. Now, I would like to show you a copy of the 
pathological report prepared, dated November 6, 1959. 
(Witness is reading the report.) | 
Q. Now, Doctor, this is the same report. However, it is cleaner 
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than the one I showed you. Now, having examined your affidavit and the 
report, are you still of the opinion that -- and I quote from your affida- 
vit -- "There is absolutely nothing in the accompanying report concern- 
ing a subdural clot." A. That is correct. 

Q. Are you still of the opinion, ''There is absolutely no language 
in this report from which anyone could infer that a subdural clot existed 
in the subdural space of the brain of the deceased, Betty Marie Martin, 
and, obviously, therefore, it would be impossible for anyone to draw any 
inferences or conclusions as to the age of such a clot?" Do you still 

maintain that position, sir? A. Ido. 

Q. And continuing further, ''The above observations with respect 
to the accompanying report are such that no competent pathologist 
could disagree with their accuracy since the language of the report is 
expressed in simple and unambiguous terms." Do you agree with that, 
sir? A. Ido. 


Q. Your position is the same, now? A. Yes. 


Q. Now, referring to the pathological report itself, Doctor, toward 


the bottom of the page is the word "brain" and the following sentence: 
"Section of brain, apparently cerebral, through the medulla, shows many 
varying size areas of hemorrhage throughout the nerve tissue. There 

is also some blood clot on the surface of the section." 

Now, is there anything in those two sentences from which any com- 
petent physician or pathologist could infer under any circumstances that 
a subdural clot existed in the brain of Betty Marie Martin? A. I will 
have to qualify my statements by saying this, if I may, that in order to 
explain the presence of this blood at the base of the skull, one would 
really have to understand the mechanisms of hemorrhage. 

Q. All right, sir. Would you explain the mechanisms of hemorrhage 
briefly? A. Well, there are many hemorrhages that can occur in the 
brain. First of all, the common varieties of hemorrhages due to trauma 
are those which are usually found over the frontal and parietal areas. 

These may be epidural or they may be subdural. Secondly, the 
next common type is that which we find is subarachnoid in type. This 
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type is -- usually the result of tearing of the vessels that pass through 
the parietal area or the arachnoid area, probably would be better, and 
they reach the dura where they are attached to certain nines vessels in 
the sinuses in the dura. 
Then we have those which are found most Comnonty at the base 
of the brain. Some of these are always due to tears of blood vessels 
around the base of the brain. The hemorrhages which oc¢ur subdurally 
are more frequently due to vascular diseases, aneurisms, and arterio- 
sclerosis or other inflammatory conditions. | 
In order for a hemorrhage, from the mechanics of this, fora 
hemorrhage to reach the base of this, as it was found here and described, 


this would have to pierce the arachnoid area and get down to the base of 
the brain where it was lying on the surface of the pia. This was appar- 
ently where this was found. It would be very difficult to explain 
the hemorrhages inside the brain from an extra cerebral hemorrhage, 
because there would be no way for it to get in there unless the brain was 
torn. | 
However, more frequently, we find blood in this position from 
ruptures of arteries in the brain which will bleed into the ventricles 
and then come out and lay around the outside of the brain or they may 
be caused by tears and ruptures of the vessels around the base of the 
brain. | 
Q. Now, there is no question, is there, that the two sentences 
which I just read to you, sir, from your report, were subarachnoid, as 
indicated in the last sentence on that page? No, on the first page. A. Yes, 
I see it. 
Q. "Findings: The important findings in this case are the portal 
cirrhosis, pulmonary edema and congestion in the lungs. Intra- 
medulary hemorrhage and subarachnoid hemorrhage of the cerebellum." 
Now, sir, if you had never -- if you had not performed the autopsy, and 


had not prepared this report, and were examining this report for the 


| 
first time, would you infer from the two sentences read to you earlier, 


196 
"Section of brain, apparently cerebral," etc., would you infer from those 
two sentences that they contained anything with respect to a subdural 
clot? A. No. 

Q. Is:it correct to say, sir, that your characterization of the 
hemorrhage of the cerebellum and subarachnoid, is it correct to say 
that that would dispel any question in the minds of any physician or 
pathologist with respect to the words, "blood clot on the surface of the 
section?" A. Well, that is a blood clot on the surface of the section. 

Q. Yes, but isn't it correct that the characterization of the cerebral 
hemorrhage as subarachnoid puts in clear context the blood clots which 
you have referred to earlier? Isn't that correct? A. Yes. 


Q. Now, suppose you had performed the autopsy in this case, and 


had observed macroscopically a subdural hematoma and suppose that a 
pathologist provided you with this identical report, would the fact that 
you had performed the autopsy lead you or help you or cause you to infer 
anything about a subdural clot in this report? A. Oh, no. 

Q. Would you say it is impossible? A. I don't know why you 
would even think of it. At least I didn't. 

Q. In other words, it's unthinkable? A. Well, it never occurred 
to me to think of/subdural clot from the blood here that's on the surface, 
it was subarachnoid. I don't know why I would think it was a subdural 
clot. 

Q. Did you ever have occasion to discuss this report with Dr. 
Murphy? A. No, I didn't. 

Q. Did you ever have occasion to talk to him at all in the last 12 
months about any case? A. Not that I can recall. I don't remember of 
ever talking to Dr. Murphy. 

Q. How long have you known of Dr. Murphy? A. Oh, I have known 
Dr. Murphy since my school days. 

Q. You have indicated as cause of death on page 2 of the report, 
"Cause of death is one of intracerebral hemorrhage and hepatic failure." 
Now, this question may appear silly, but you didn't just throw in hepatic 
failure because -- 
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MR. BLACKWELL: If Your Honor please, this is counsel's own 
witness. I object to his leading. 
BY MR. MILOFSKY: 
Q. All right. Why did you include the words "hepatic failure" in 
the cause of death? A. I think that it is definitely stated up above in 
the description of the liver that the architecture of the gland that you can 
see here is markedly distorted, in the first place, and it says, due 
to practically all cells and lobules filled with fat. | 
This, to me, means that this is a cirrhosis of the liver and anybody 
who has a complete fatty liver with cirrhosis can't possibly get away 


from the hepatic interference with the cause of death, because this is a 
very important organ. And when anyone has a liver full of fat, that liver 
just can't function properly. 

Therefore, in my opinion, I felt at the time I saw tse sections 
that this liver must have had a part to play in the decease of this patient, 
not knowing anything about the clinical history of this. | 

Because all this is purely objective interpretation, and anybody who 
has a fatty liver to the extent that this is stated here couldn't possibly go 


on living with this kind of liver very long. So it must have been showing 


evidence of decompensation for a long time. 
Q. Well you have indicated two causes for the death. You used 
the word "and" between "intracerebral hemorrhage" and "hepatic failure." 
Could you have used the word "or?'' A. Yes, very easily, but, actually, 
the cause of death -- there is never any one cause of death. I am talking 
from my standpoint. | 
Q. Would the observations you made from your microscopic 
examination of this particular liver be apparent to a physician who per- 
formed the autopsy and observed the whole liver? A. Oh, Iam sure 
that if they saw this grossly, with the naked eye, they would have seen -- 
Iam sure that the degree of change in this liver would bel quite obvious 
to anybody looking at it. Certainly, anyone who has had any experience 
in doing autopsies would have recognized this as a fatty liver. 
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MR. MILOFSKY: I have no further questions. 
CROSS EXAMINATION 
BY MR. BLACKWELL: 

Q. Did I understand you to say that anyone performing an autopsy, 
Doctor, would have noticed the condition of this liver? A. Iam sure 
they would have. 

Q. So they would have had just as much opportunity to determine, 
form an opinion as to whether or not the deceased in this case, Betty 
Martin's death was the result of a liver condition as they would to deter- 
mine or form an opinion as to whether or not it was due to a subdural 
clot? Is that right? 

MR. MILOFSKY: The question is not clear to me. I don't know 
whether it is clear to the Doctor. 

THE WITNESS: I think I understand the question, but I must say 
this, that any time an autopsy is done, where there is any question of 
the gross appearance of a tissue, a diagnosis or an opinion is never 
rendered until the final diagnosis is made, which is a microscopic diag- 
nosis. Very often, however, one can say that they do suspect the liver 
as being a part in the cause of the death of the patient, even grossly. 

BY MR. BLACKWELL: 

Q. You did indicate that one performing an autopsy would look at 

the condition of this liver with the naked eye and determine that, form 


an opinion that it was the cause of death? Is that right? A. Well, now, 
I wouldn't go to that extreme, because I didn't say that. I said that this 
is a fatty liver and they could tell that this is a fatty liver. I didn't say 
anything about the cause of death being produced here, but I said this 
could be a part of the cause of death, just as easily as anything else. 


Q. How many autopsies have you performed in your lifetime, 
approximately? A. Well, it goes back a long time. 

Q. All right. A. I wouldn't want to venture a wild guess, but I 

expect it goes into the thousands. 

Q. Well, as one who has had experience in performing autopsies, 
would you say that the person who performed the autopsy on the deceased 
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in this case, Betty Martin, would be in a better position to form an 
opinion as to her cause of death than you who have received certain sec- 
tions taken from her body? A. No, not necessarily. As a matter of 
fact, the opposite is true, that the one who looks at the microscopic 
sections very frequently makes the diagnosis and corrects the diagnosis 
of the one who does it grossly. 

Q. All right. Now, what correction did you make in this case, 
Betty Martin? A. I didn't. I didn't intend to make any correction. 
These are objective observations and interpretations of the slides as I 
saw them. Iam not making suggestions. I am not correcting any 
diagnosis. | 

Q. From whom did you receive these sections ? A. These sec- 


tions were sent to me from the Health Department. 

Q. Were they all in one container? A. That's correct. 

Q. And you did not see any section of a blood clot? A. No, sir. 

Q. Well, do you know whether or not, if there had been sent from 
the Morgue, if there had been sent a blood clot, they would have been in 
a different container? A. No, I don't know anything about. 

Q. Let me ask you this. You have received on previous occasions 
certain sections of a body coming from the Health Department to perform 
this microscopic examination, haven't you? A. That's right. 

Q. All right. Did everything come in one container’ that time ? 

A. Yes. 


Q. Have you ever known them to come in different containers % 


A. I can't recall. 

Q. If I should tell you that three doctors, including the Coroner 
here for the District of Columbia and his two deputies, were present 
when a subdural clot was taken from the remains of the deceased, Betty 
Martin, in this case, and they observed this clot, and have indicated they 
formed an opinion that this was an acute clot and not a chronic clot, 
would you be in a position to voice an opinion to contradict that they 
were able to make that distinction with the naked eye ? | 

MR. MILOFSKY: I think in that question should be included -- it 
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may have been stated, I don't remember -- that the clot was 
allegedly three days old. 

THE WITNESS: Well, actually, if I may say so, your question is 
quite long and it implies two or three answers, so I would appreciate it 
if you would give it to me in another way. 

MR. BLACKWELL: Well, I don't know that I can. It seemed to be 
just one question to me. 

THE COURT: Read the question to the Doctor. 

(Whereupon, the pending question was read by the reporter.) 

THE COURT: Doctor, I think what he means is this: that your 
examination, could your examination, from your examination, could you 
say that in fact no subdural clot existed in this woman? 

THE WITNESS: Oh, no. I could never say that. 

THE COURT: Is that what you are getting at? 

MR. BLACKWELL: Yes, Your Honor. 

THE WITNESS: No, of course not. 

BY MR. BLACKWELL: 

Q. Now, may I ask you this. If you had that same opportunity and 
had viewed that subdural clot, would you be in a position to form an 
Opinion as to the age of this clot, within, say, three or four days? 

A. I think if a section was rendered of the clot, and was taken in the 
right position, and in the right direction I think that one can evaluate the 
age of a clot. I think that is quite definitely established. Certainly, 
in three days a clot will certainly form and in a week's time, the over- 
lying dura, if this is a subdural clot, would have shown that this clot is 


already being organized because it takes about six days, six to ten days, 


for a normal individual to start proliferating, or connective tissue to 
grow. So that certainly in three days, probably one would have estab- 
lished that there was evidence there of reaction of the body to this for- 
eign body. 

Q. Now, would you be able to further form an opinion as to 
whether or not this clot was three to five days old, rather, as distinguished 
from one that was, say, five weeks, five or six weeks old? A. Oh, sure. 
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MR. BLACKWELL: Thank you. I have no further questions. 
REDIRECT EXAMINATION | 
BY MR. MILOFSKY: | 
Q. Doctor, as a pathologist with numerous years of experience, 
would you attempt to determine the age of a subdural clot within a period 
of one week without a microscopic examination? A. Oh, no, I couldn't 
do that. : 
Q. Now, yousaid"Oh, no, I couldn't do that.” A. Well, I couldn't 
from the naked eye. Of course not. This is a microscopi¢ study. It's 
the only way you can tell. | 
Q. That's pretty strong, the "only way you can tell. A. Well, 
let's put it this way. That's probably the only sure way of 


is going on. The naked eye cannot see what the microscope is going to 


seeing what 


reveal. 
Q. Now, under no circumstances with a clot as fresh as the one I 
am alluding to, would you, without a microscopic examination, attribute 
the cause of death to that particular clot? A. Well, I think we are get- 
ting off on a theoretical side here. I didn't see the clot, so there is no 
use of me discussing this thing. This is an academic question, but if 
you want me to give you a lecture, I will be very happy to, if you get me 


a blackboard and some chalk, I will -- 
MR. BLACKWELL: If Your Honor please, I think we don't want a 
lecture. I think we should have some questions here and let the Doctor 


answer the questions. 
THE COURT: I think we should, and pertinent questions. 
MR. MILOFSKY: Well, this is recross examination, Your Honor, 
and based on the questions directed to the Doctor on cross examination. 


Presumably they were relevant then and I suppose they are 


relevant now. | 

THE COURT: They were relevant the way the Doctor was answer- 

ing. Now, you go ahead and ask some questions. | 
BY MR. MILOFSKY: 

Q. At no time, in your affidavit or elsewhere, have you ever 
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indicated that the deceased did not have a subdural clot. Was that cor- 
rect, Doctor? A. I never said anything about any subdural clot. 

Q. Would you characterize the inference from your report that it 
supports the macroscopic diagnosis of a subdural clot three days old, 
would you characterize that as a reasonable inference or a distorted or 


twisted interpretation of what you have said in your report? A. Well, 


my report, as I have said before, that anybody, I mean, from my report, 
this only indicated to me that there was some hemorrhage on the surface 
of the brain, but I have no reason to interpret this as a subdural clot. 

Q. Well, would you characterize, as I indicated in my question, 
such an interpretation as being reasonable or distorted or twisted? 

A. Well, I can probably understand why somebody might, possibly, 

assume that there would be one, but I can't quite see either -- I can't 

see from this report how anybody would come to the conclusion that this 
is a subdural clot. 

Q. All right, sir. 

MR. MILOFSKY: I have no further questions. 

RECROSS EXAMINATION 
BY MR. BLACKWELL: 

Q. Now, Doctor, in your report, that is under the heading of 
"Brain," it says "Section of brain, apparently cerebral, through the 
medulla, shows many varying size areas of hemorrhage throughout the 
nerve tissue." That use of the term "apparently cerebral," you really 
didn't know just what section that was, did you? A. Yes, I did. 

Q. Why did you use the term, "apparently?" A. Because from 
the staining character of the sections, it's sometimes very difficult to 
be sure that you are absolutely in the right area. 

Q. So, according to this, you didn't even know whether you were 
in the right area or not, did you, when you used the term "apparently ?" 
A. I think -- 

MR. MILOFSKY: I object to that question. 

THE COURT: Overruled. 

MR. BLACKWELL: Pardon? 
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THE WITNESS: I think it was definitely in the right area. 
BY MR. BLACKWELL: 
Q. Was there any particular reason why you used the term "ap- 
parently?" A. Well, we use that term quite frequently. _ 
Q. Now, Doctor, you said something about there is no way to as- 
certain the age of a subdural clot accurately without a microscopic 
examination. One, looking at such a clot, with the naked aye, does not 


the color and size come into play to determine whether “ not there is 


such a clot? A. Oh, yes, of course. 

Q. But you don't think they could determine with the naked eye the 
size and color and various other things about it to form an opinion that 
this is a subdural clot? A. The things that you mention are things of 
what you see grossly, that will happen in the matter of a few hours. Iam 
talking about the defense mechanism of the body to the présence of a 
foreign substance. That you cannot see in a couple hours! 

Q. I believe you indicated from the findings that as a result of the 
liver of this deceased, that she most likely died from some disease, an 
ailment of the liver, rather than from an exterior force ? A. That's 
correct. I had nothing else to go on except my own objective interpreta- 
tion. I knew nothing about the autopsy of this individual. And this, of 

course, doesn't give me any information because all I had to go on 

Q. Well, now, had you performed the autopsy, would you have been 
in a better position to determine the cause of death of the deceased in 
this case, Betty Marie Martin? A. Oh, Iam sure anyone who does the 
autopsy and sees the sections is in a much better position to determine 


the cause of death. | 

MR. BLACKWELL: Thank you very much, Doctor. I have no 
further questions. | 

THE COURT: Doctor, I would like to ask you one question. 

Would you say that a doctor who performed an autopsy in this case, 
who had a clinical history of the case, as to when certain blows may 


have been struck or not struck, who found, during his autopsy, a large 
| 
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subdural clot and removed part of it and made a thorough examination 
of the head, would you say that a doctor who had done that could not 
possibly find anything in your report to support that there had been a 
subdural clot? A. Nothing in here to indicate that there is a subdural 
clot. 
THE COURT: I mean that connected with his previous knowledge 
of what he found. Would there be anything? 
THE WITNESS: Oh, with his previous knowledge, I suppose he 
probably would say something about it, but I didn't know anything about it. 
THE COURT: That's not the question. Maybe you don't understand. 
Assuming this previous knowledge, he actually opened the skull 
and he found it, -- He then reads your report. 
Now, having that previous knowledge, would it be impossible for 
him to say that there is something in your report which, coupled with 


my previous knowledge, causes me to think that the report supports the 


fact of a subdural clot? 

THE WITNESS: Well, I don't see what would support it in here. 

THE COURT: Well, would the statement here, ''Section of brain, 
apparently cerebral, through the medulla, shows many varying size areas 
of hemorrhage throughout the nerve tissue. There is also some blood 
clot on the surface of the section,"’ -- now could that possibly be con- 
sidered by him, assuming this previous finding of his, during the actual 
autopsy, could that conceivably be thought by him to support the fact that 
there was such a clot? 

THE WITNESS: No, I think that anybody who knew what he was 
doing and had seen the sections of hemorrhage in the medulla, and 

hemorrhage on the surface, would not say that it's a subdural, 
because subdural hemorrhages do not produce hemorrhage in the brain 
tissue. There isisomething else produces those, and that is usually a 
tear of a blood vessel or a diseased blood vessel. 

Most frequently this happens in hypertensive individuals where the 
vessels break, but a subdural clot, I don't see how a subdural clot could 
produce a hemorrhage in the brain substance. 
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THE COURT: That's impossible in your opinion? 

THE WITNESS: Not necessarily impossible. I am Saying that this 
is the usual thing which we find. Anything's possible, but I mean, by the 
majority of cases that we see, this is not a very probable thing to happen. 

THE COURT: Even in the case of a large acute subdural clot? 

THE WITNESS: As I mentioned before, for a subdural clot to 
register itself intraventricularly, it would have to tear the brain tissue 


to get in there. 
THE COURT: Could you tell whether the brain tissues had been 
torn? | 

THE WITNESS: No, not from this, not from these slides. 

THE COURT: You couldn't tell? | 

THE WITNESS: Oh, no. I only had a piece of tissue that was about 
a centimeter square. | 

THE COURT: Would it have been possible that somebody who did, 
in fact, examine the brain, to have come to that conclusion? 

THE WITNESS: Well, I don't know anything about what he would 
have done. I am just stating from what I see here, from my previous 
knowledge. | 

THE COURT: But you didn't have any advantage of the actual 
autopsy, or -- 

THE WITNESS: No, I didn't know a thing about the autopsy. 

THE COURT: All right. You may step dow. ! 

THE WITNESS: Thank you. | 
MR. MILOFSKY: Dr. Miller. May the Doctor be ekensed? 
THE COURT: Yes, you may be excused. Who are you calling 
now ? | 

MR. MILOFSKY: Dr. Miller. 

THE COURT: Are you having Dr. MacDonald? 

MR. MILOFSKY: Dr. MacDonald -- 

MR. BLACKWELL: We have Dr. MacDonald and Dr. Whelton. Of 
course, if Your Honor please, they have been here since 2:00 and I do 


feel -- | 
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THE COURT: Well, I want to get through with this thing today. I 
have other cases to try Monday, but let's get along with it. 
Whereupon, 
FRANK MILLER 
was called as a witness, and having been duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. MILOFSKY: 

Q. Dr. Miller, you previously testified, and I believe the Govern- 
ment stipulated as to your qualifications, so we will save that much time. 
In front of you, Doctor, is a pathological report which you had occasion 
to examine during the course of this trial. Are you familiar with that 
report, sir? A. Iam. 

Q. You also had occasion during the course of this trial to micro- 
scopically examine the sections referred to, the microscopic sections 
referred to in this report. Is that correct, sir? A. That is correct. 

Q. And you came to the same conclusion as Dr. Dardin on each of 
the various sections you examined. A. That is correct. 

Q. I want to put this question to you. Let's assume that a physician 
had performed an autopsy on the body of Betty Marie Martin, and had 
observed a large subdural hematoma. Is there anything in the language 
of this report from which such a person with this independent observa- 
tion could reasonably infer that a subdural clot existed in that brain, 
such that it confirmed and corroborated his independent observation? 
A. In my opinion, there is not. 


Q. Would Your Honor care to pursue the questioning, or -- 
THE COURT: No. 
BY MR. MILOFSKY: 
Q. Near the bottom of the report, sir, there is the word "brain," 


followed by the words, "Section of brain, apparently cerebral, through 
the medulla, shows many varying size areas of hemorrhage throughout 
the nerve tissue." Considering the person I have described to you, who 
has had the advantage of observing the subdural hematoma macro- 
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scopically, is there anything in the sentence I just read which might 


reasonably be inferred as corroborating the existence of this clot? 
A. No, this refers to hemorrhages within the brain tissue, and a sub- 
dural hemorrhage is without the brain tissue. 
Q. All right, sir. Now, the next sentence was, “There is also 
some blood clot on the surface of the section.” Is there anything in that 
sentence which would reasonably support the independent observa- 
tion? A. I would interpret that as being, ''on the surface," as being in 
the subarachnoid space rather than the subdural space, which I would say 
would not corroborate. | 
Q. And why do you say that, sir? A. Well, the surface of the 
brain, the surface of the section, in this case, a surface of the cerebrum 


and the medulla, would refer to that area just adjacent to the brain 
tissue, which is the subarachnoid space, not the subdural space. 

Q. Isee. Then, it would not be necessary for you to refer to the 
word "subarachnoid" in the last sentence on the page ? A. Well, I think 
that the presence of the word "subarachnoid" would corroborate my 
impression. 

Q. Well, that would make your impression irrefutable? A. Well, 
on the basis of the diagnosis, yes. 

MR. MILOFSKY: I have no further questions. 

CROSS EXAMINATION 
BY MR. BLACKWELL: | 
Q. Now, on the basis of this diagnosis, would you arrive at the 


same conclusion as to the cause of death, I mean this information given 
prior to the -- A. Based entirely on this or my ene Cera observa- 
tion of the slides ? 
Q. No, just on this. A. Yes, I believe that from reading this, I 
would come to the same conclusion that Dr. Dardin arrived at. 
Q. All right. Now, if you use the slides in connection herewith, 
would your conclusion be the same? A. Yes, sir, I have to so testify. 
Q. Now, let me ask you this, Doctor. Would -- is it probable to, 
for a medical man or a doctor, we will say, to observe a subdural clot 
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with the naked eye and form a pretty -- form an accurate opinion as to 
its duration? A. I would say that one could do so within probably a week. 
It certainly is difficult to pinpoint closer than that, I would say, without 
microscopic examination. 

Q. Would you say they could pin it within, say, three to five days? 
A. I wouldn't say that it could be pinpointed less than a week, and 
possibly as long as two weeks, certainly, not less than a week in my 
opinion. 

Q. All right, Doctor. Would those same persons be able to deter- 
mine whether or not, may they be able to determine whether or not it is 
an acute subdural clot, that is, a fresh one, or a chronic one, say, 
around five or six weeks old? A. Yes, I think that could be determined 
macroscopically or grossly, because after about three weeks, a definite 


capsule is developed around, that capsule could be observed grossly. 


Q. Well, then, it is your testimony that it could be determined 
macroscopically whether or not a subdural clot, if one exists, is an 
acute or fresh one, rather than a chronic one, say five or six weeks old? 
A. Yes, I think that in most cases that would be possible. 

Q. I believe you testified in the trial that had you performed the 
autopsy in this case, you would have been in a better position to deter- 
mine the death of the decedent, didn't you, Doctor? A. Yes, sir. 

MR. BLACKWELL: Thank you, Doctor. I have no further ques- 
tions. 

REDIRECT EXAMINATION 
BY MR. MILOFSKY: 

Q. Can youi conceive of any circumstance where you would 
attribute the cause of death to a subdural hemotoma, which appeared 
from macroscopic examination to be within a week or ten days old, with- 
out a microscopic examination? A. Well, I would say, in our work we 
always corroborate our macroscopic or gross impressions with micro- 
scopic sections, because I feel that the gross examination is somewhat 
of an educated guess, and that the microscopic examination is much more 
accurate in determining the duration and the exact nature of a lesion. 
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81 Q. Is it fair.to say that in at least the case of a murder trial, you 


would insist upon a microscopic examination? A. Yes, I feel that I 
would certainly like to have one, were I involved in such a case. 

Q. If you were the defendant in the case? A. Yes, sir. 

THE COURT: Just a minute. 

MR. MILOFSKY: All right. I have no further questions. 

THE COURT: You may step down, Doctor. 

MR. MILOFSKY: Thank you very much. 

THE COURT: Is that all the testimony you have? 

MR. MILOFSKY: Excuse me, that's all. 

MR. BLACKWELL: I have Dr. MacDonald out there, Your Honor, 
and Dr. Whelton. I have called them and they are avaiiabis for the 
defense counsel; of course, if he will not call them, I will be glad to call 


them. 
MR. MILOFSKY: I don't think it will take long. 
MR. BLACKWELL: Dr. MacDonald, please. I believe we can 
stipulate, probably, Your Honor, that Dr. MacDonald and Dr. Whelton 
will testify that they were present when this autopsy was performed and 
they are of the same opinion as Dr. Murphy that there was a subdural 
clot of -- there was an acute subdural clot. 
Dr. Murphy -- Dr. MacDonald has already made that statement in 
his -- according to what Mr. Milofsky said, so I don't think it is neces- 
sary to call them. 
THE COURT: Well, I don't know whether Mr. Milofsky would 
stipulate to that or not. 
MR. MILOFSKY: I will stipulate to that, but I want to pursue 
questions beyond that, because that's certainly not the issue here. 
THE COURT: Well, if you want to pursue the questions, why don't 
you call them? 
MR. MILOFSKY: The reason I didn't call them was that Mr. 
Blackwell had indicated that he was going to call them. 
MR. BLACKWELL: Well, I subpoenaed -- I asked Dr. Murphy to 


come to Court. 
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THE COURT: Well, will somebody call him? 
Whereupon 
A. MAGRUDER MACDONALD 
was called as a witness, and having been duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. MILOFSKY: 

Q. Dr. Murphy, I beg your pardon, Dr. MacDonald, do you have a 
copy of the pathological report prepared in this case by Dr. Dardin? 
A. Ihave, sir. 

Q. Now, you and I have discussed this case in your office, is that 
correct? A. That is correct. 

Q. I think we can perhaps make a short-cut here. I will go directly 
to the word "'cerebrum" on the pathological report itself. Now, from 
there to the end of the report, I would like you to tell me, if possible, 
what the report contains which might be construed as corroborating the 
conclusion that a subdural hematoma existed in the brain of the deceased, 
Betty Marie Martin? A. Getting back to our discussion and the discus- 
sion of this report, I do not see in the report any description of a sub- 
dural clot, per se, as a special clot. 

Now, the only inference that I can make from this report of Dr. 
Dardin's, as I discussed it with you, and I don't know whether this is 
outside of the dura or beneath the arachnoid process, that's the cere- 
bellum, "Another section of cerebellum shows a fresh blood clot lying 
on the surface." 


I presume the surface means the surface of the brain. And there 
is no description of that as to whether that is a subarachnoid or subdural 


clot. And I presume, as I told you, that Dr. Murphy, when he referred 
to that, thought that meant a subdural clot. 

Q. You presume that? A. I presume. 

Q. Now, let me ask you this, Doctor. You saw the clot, is that 
right? A. I saw a subdural clot. 
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Q. Right. Now, if you had been called upon to testify in this case 
on behalf of the Government, would you have indicated in| your testimony 
that the pathological report prepared by Dr. Dardin corroborated your 
macroscopic findings ? | 

MR. BLACKWELL: I object to the question, Your Honor, in its 
present form. | 

THE COURT: I think it's in the wrong form. Rephrase your ques- 
tion. 

MR. MILOF:KY: I don't quite know what was wrong about it. I 
don't know how to rephrase it. | 

THE COURT: Rephrase it along this line. He saw the clot at the 
autopsy, right? | 

MR. MILOFSKY: Yes, sir. | 

THE COURT: All right. Now, in view of that fact, having seen it, 
is there anything in the report which to him would corroborate the fact 


that there was such a clot, knowing what he knew. 
MR. MILOFSKY: All right, sir. 
THE WITNESS: After that question, knowing what I knew about the 

clot, as I saw it on that particular day, there is nothing in the pathological 


report that describes that clot. | 
BY MR. MILOFSKY: | 
Q. Then, there is nothing in the pathological report to corroborate 
your macroscopic findings? A. No. | 
Q. All right, sir. Do you recall having seen the affidavit of Dr. 


Dardin? When I was in your office? A. Yes. 
Q. Would you spend one minute or two, sir, just seaman that ? 
(The witness is reading.) A. Yes, sir. | 
Q. Is it not correct to state that what appears in Dr. Dardin's 
affidavit, incorporates what you have just testified to from the stand? 
A. It does, and it shows, of course, that the supposition that this clot 
around the cerebellum that he described was not what he construed as 
being a subdural clot. | 
Q. Right. Well, isn't that what you said as well? | A. Yes, sir. 
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Q. Your answer is, 'Yes?' A. Yes. 

Q. All right, sir. 

MR. MILOFSKY: I have no further questions. 

CROSS EXAMINATION 
BY MR. BLACKWELL: 

Q. Now, Doctor, when you read this pathological report on the 
brain, "Section of brain, apparently cerebral, through the medulla," does 
that indicate some uncertainty there as to whether or not this -- 

A. Which line are you reading from, sir? 

Q. This is about the fourth, third paragraph from the bottom. 

A. "Section of brain, apparently cerebral through the medulla, shows 
many varying size areas of hemorrhage throughout the nerve tissue." 

Q. Now, this use of the term, "apparently,"' by Dr. Dardin, does 
that indicate some uncertainty on his part as to what section he is 
examining? A. Well, that he would have to answer if there is any un- 
certainty about that. To me, that means that he found a hemorrhage in 
the medulla, which I would expect that he might find. 

Q. All right. The mere fact that he used the term, "apparently," 


"apparently cerebral," doesn't indicate any uncertainty to you? A. I 


think, I mean, he! should answer that sort of a question, butto me it 
means this: Here is a man looking out under a microscope at a small 
area that is, say an eighth of an inch in diameter, and he is trying to 
identify where that section was taken from. Therefore, he says, "I think 
that is apparently the medulla." 

Q. Well, now, Doctor, having performed an autopsy, or having been 

present when the autopsy was performed, and knowing the history 
of this deceased case, is it your testimony that there is nothing in this 
report that would lend some credence to the fact that there was a sub- 
dural hemorrhage? A. The only thing that would help to lend credence 
to that report is that there was a certain amount of hemorrhage in the 
medulla. 

Q. Well, then that would lend some credence -- that would have 
something to do with this case, would it not? A. That's true, but it 
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doesn't indicate to my mind that there is a subdural RemGrchace! But it 
indicates to me that there is something that has produced this hemorrhage 
into the medulla that he found. | 
Q. And what could that be, sir? A. That's due to the cerebral 
compression due to the subdural hematoma. 
Q. Now, would this cerebral compression result from an outward 
force? A. Due to force from without. | 
Q. Now, Doctor, I believe you testified that you wefe present when 


the autopsy on the remains of Betty Marie Martin was performed, is that 

correct? A. Iwas there. I saw this clot. I wasn't there during the 

entire post-mortem. | 
Q. Did you see the clot? A. I did. 
Q. And did you form an opinion at that time as to whether or not 


this was an acute or chronic clot? A. Acute clot. | 
Q. Is there any doubt in your mind about it? A. None, whatsoever. 
Q. Doctor, is it probable for you to -- strike that. Can you, with 

a reasonable degree of accuracy, macroscopically determine the age of 

a subdural clot? A. Within certain limits, one can tell whether it is an 

acute or a chronic clot. As to the exact number of hours, or days old, it 


is impossible to state. 
Q. Well, could you distinctly, by looking at it with the naked eye, 
tell whether or not it was say, from three to five days old, as distin- 


guished from, say, five or six weeks? A. Yes, sir. 

Q. Was Dr. Whelton present at the time you saw this clot, the 
other deputy? A. Now, he was in the room performing another post- 
mortem. Just how much of this clot he saw, I can't answer. 

Q. Thank you very much. A. I know he is here and I haven't had 
anything -- talked to him about the case. 

MR. BLACKWELL: Thank you, Doctor. 

REDIRECT EXAMINATION 
BY MR. MILOFSKY: 

Q. Mr. Blackwell inquired of you whether the word "apparently," 

might lend to some confusion in the sentence in which it is contained in 
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the pathological report. Now, if this were so, wouldn't it make it more 


difficult, in fact, ito find support in the pathological report supporting the 

existence of a subdural clot? A. No, I don't think it would interfere with 
that. The question, of course, is, did this, in Dr. Dardin's appearing, in 

his viewing, did it come from the medulla, and if it did, or wherever it 


came from, there was hemorrhage about it and hemorrhage in the tissue. 

Q. Is it the policy of your office to make -- diagnose these homi- 
cide cases without microscopic examination? A. Yes, sir. 

Q. Without? A. Yes, sir. When trauma is evident, we do and we 
are doing all the microscopic as a -- well I would put it this way -- we 
are doing the microscopic to be sure that there is nothing else in the way 
of disease that would produce the trauma, traumatic conditions that we 
found -- traumatic conditions that we found. 

Q. Well, Iithink perhaps you misunderstood my question. You do 
insist on microscopic examinations in every homicide case? 

MR. BLACKWELL: He has answered that. 

THE WITNESS: I have answered that, but I will say that is routine 
procedure to do that, and we do it even when it is apparent that a man 
died from a gunshot wound that went through his lungs, through his aorta, 
through his heart, his liver, and his intestinal tract and he bled to death 
immediately, but we want to see if there is anything else that con- 
comitantly caused -- could cause that man's death. 

BY MR. MILOFSKY: 

Q. Right. A. Right. 

Q. Now, in the autopsy report in this case, it's dated May 25 -- 
A. That is correct. 

Q. 1959. A. And the pathological report is November 6. 

Q. Can you explain that, sir? A. I can explain it. 

Q. Would, you please? A. Iam not happy about it. 

Q. Well, I have no desire to make you unhappy, but please tell us. 
A. It is one of the things Iam complaining about. 

Q. What is that? A. That the laboratory is taking too long to 
send us reports. 
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Q. Now, as a man who has been Coroner for a great many years, 
sir, and who has performed many autopsies, would you attempt to pin- 
point the age of a subdural clot, which is apparently less than two weeks 
old, in a murder case, without a microscopic examination to support 
your independent observation? A. I will have to answer that by saying 
yes. 


Q. Do you think that you could tell by your -- just by observing -- 


by the eye, whether a clot was three days old or six days old or four or 
ten? A. No, I couldn't say whether it was three. I couldn't say it was 
four. I wouldn't be able to say possibly five, but I could say within a 
radius of time, an interval of time, I could conclude by looking at that 
clot, that it was a semi-gelatinous clot, that it was on the membrane, the 
dura was cut, it had a natural flow over the brain out into a pan under 
which the head was resting, that that clot had no organization, would be 
three, or four, or five days old, and sometimes it's even longer. 

I saw one just day before yesterday, a man hada fractured skull. 
He had a left-side subdural hematoma and that did the very same thing, 
it cascaded out of the man's head when we released the dura. He had 
fallen down exactly ten days prior to the time of his death and here was 
a semi-fluid clot. | 

Q. So that if you were attempting to pinpoint the exact date of the 

trauma which caused either the gentleman who had fallen ten days 
prior to the autopsy, or this girl who sustained a blow to the head three 
days prior to the autopsy, wouldn't you say it was essential to have a 
microscopic examination to pinpoint it as to the exact day? A. Iagree 
that a microscopic examination should be made in all Bees cases. Just 
how much we would learn from it, I don't know. 

Now, the only time that we would learn anything about the formation 
of a clot, the organization of it, would be along the dura itself. It 
wouldn't be, probably, in the clot at all. | 

Now, here is one I just left before I came down here, where the 
woman fell on the 28th day of December, was taken to the jhosnita on the 


29th and burr-holed on the 30th or 31st. 
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The clot had been evacuated, but due to the discoloration and the 
formation of repair tissue, granulated tissue on the dura, we knew that 
that was anywhere from 18 to 26 days in existence. 

Q. Right. And if you were going to send a section from the brain 


for microscopic examination, to corroborate your position, it would be 


from the dura, wouldn't it? A. Yes, sir. 

Q. Not from the cerebrum or the medulla? A. Well, I would take 

sections from all. 

Q. Right. But to determine the age of the clot, you would go to 
the dura, would you not? A. I would go to the dura to see if there was 
any granulation tissue there, -- 

Q. And there is nothing in this -- support of -- 

MR. BLACKWELL: Your Honor, he hasn't finished his statement. 

MR. MILOFSKY: I beg your pardon, Doctor. 

THE WITNESS: I think practically I was concluded that neces- 
sarily the clot wouldn't be too valuable. It may help, but, on the other 
hand, in order to get a certain amount of estimation of time of formation 
of the organization of the clot, we would naturally take up part of the dura. 

MR. MILOFSKY: No further questions. 

MR. BLACKWELL: No further questions. 

THE COURT: Doctor, Iam a little confused about what you have 


THE WITNESS: Iam sorry, sir. 

THE COURT: I understood you to say that you agreed with the 
affidavit of Dr. Vincent Dardin when he said, "There is absolutely no 
language in this report from which anyone could infer that a subdural 
clot existed in the subdural space of the brain of the deceased, Betty 
Marie Martin." 

I also understood you to say that when you read the report which 
said, "Section of brain, apparently cerebral, through the medulla, shows 
many varying size areas of hemorrhage throughout the nerve 
tissue," that to a person who had in fact performed the autopsy, who had 

seen this condition, as you found it there, the fact that there was 
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hemorrhage throughout the brain tissue would indicate, in view of that, 
plus the other knowledge, it would corroborate that there was a subdural 
clot. Did you say that or didn't you? | 
THE WITNESS: Yes, I think I said that. 
THE COURT: Well, how can you make those -- agree to those 
two statements? Now anyone -- do you interpret "anyone" to exclude 


the person who performed the autopsy ? 
THE WITNESS: No, sir. | 
THE COURT: What? | 
THE WITNESS: No, sir. Your Honor, what lam trying to say is 
this: : 
That this hemorrhage within the tissue of the medulla described, 
is produced by the pressure on top of the brain forcing the medulla down 


into the foramen, f-o-r-a-m-e-n, of the skull. 
Now, with the knowledge that there was a subdural hemorrhage 
which I saw, which the autopsy saw, I expected minute hemorrhages 


would be found in the medulla. | 

But there is no description in the report given me Dr. Dardin of 

any examination of a subdural clot. | 

THE COURT: Well, that isn't really the question. “What he says 
in his affidavit, and which I thought you agreed to, let mé read it. 

He says, "There is absolutely no language in this report from 
which anyone could infer that a subdural clot existed in the subdural 
space of the brain of the deceased, Betty Marie Martin." 

Now “anyone,"' means you, it means the doctor who performed the 
autopsy, it means anyone whatever, despite their previous knowledge of 
whether there was a subdural clot, despite what they found in the brain 
or around the brain when they operated -- that no one could have found 
any corroboration in his report that there was a subdural clot. 

Then, it also seemed to me you said that the very fact that there 
was hemorrhage throughout the nerve tissue of the medulla which could 
be caused by a depressing of the subdural clot, would confirm that there 
was a subdural clot. 
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THE WITNESS: It all depends on how you interpret that hemorrhage. 
Now, that hemorrhage, of course, could be the result of deceased blood 
vessels, particularly in a person who was an alcoholic, as this victim was. 

THE COURT: That's true, but if you knew that there was a sub- 
dural clot and the pressing of the subdural clot could cause this 
hemorrhage throughout the medulla, then would it be impossible for a 

person to conclude that that supported the fact that there was a -- 

THE WITNESS: Not if he knew all those facts. 

THE COURT: Well -- 

THE WITNESS: But from the microscopic alone -- 

THE COURT: That isn't the question, the microscopic alone. 
Everybody agrees that from the microscopic alone -- but Dr. Murphy 
had more than the microscopic alone, did he not? 

THE WITNESS: He had the actual autopsy. He had the actual 
vision and manipulation of the tissues. 

THE COURT: Well, then, would you say then there is absolutely 


no language in this report from which anyone, including Dr. Murphy, 


could infer that a subdural clot existed in the subdural space of the brain 
of the deceased? 

THE WITNESS: By inference, I would say it was a subdural clot. 
But if I didn't know that there was a subdural clot, then, judging from 
this report, you couldn't infer it. 

THE COURT: But Dr. Murphy did know there was a subdural clot, 
did he not? 

THE WITNESS: He sure did. 

THE COURT: Then he could have inferred from this, in your 
Opinion, could he or couldn't he? 

THE WITNESS: He could have inferred that the -- even the clot 
that was attached on the outer surface might have been a subdural, but 
in Dr. Dardin's report, he said it is subarachnoid. 

THE COURT: All right. 
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FURTHER REDIRECT EXAMINATION | 
BY MR. MILOFSKY: 
Q. Now, if it were subarachnoid, it wouldn't have been in the dural 
space, subdural space, is that right? A. That's right. | 
Q. Now, you have said that the hemorrhage in the brain could have 

been caused by disease, particularly in one who was alcoholic as this 
person was. Is that right? A. I said that there are hemorrhages in the 
brain in alcoholics. | 
Q. Right. A. Due to diseased blood vessels and condition of the 


blood. 


Q. Now, a doctor performs an autopsy, knowing there is a sub- 
dural clot because he sees it, and knowing that the deceased is an alco- 
holic, because he sees the liver, etc., and so he looks at a pathological 
report which talks about a hemorrhage in the section of the brain, 
apparently cerebral -- Now, is there any more basis in reason to say 
that the hemorrhage referred to corroborates the existence and age of a 

subdural clot or supports the conclusion about the diseased's 
alcoholism? Each one is consistent, is that correct? A. Yes. 

Q. It corroborates neither one to the exclusion of the other? 

A. Not to the exclusion. ! 

Q. Right. All right, sir. Now, do you know when this report was 
brought into your office? A. Which report? | 

Q. The pathological report, sir. A. Ihave the date on it of 


November 6. 
MR. MILOFSKY: I have no further questions. 
MR. BLACKWELL: No further questions. | 
THE COURT: You may step down, Doctor. You may be excused. 
Is that all, gentlemen? | 
MR. BLACKWELL: There is a Dr. Whelton, Deputy Coroner, 
waiting in the witness room, Your Honor; if the defense counsel wishes 
to call him, he may do so. | 
MR. MILOFSKY: I have never met the REST, 


reason to call him. 


I have no 
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THE COURT: All right. Do you have anything further to offer? 

MR. BLACKWELL: May Dr. Whelton be excused? 

THE COURT: Oh, yes. 

MR. MILOFSKY: I have nothing further. 

THE COURT: All right. What have you to say about this? 

MR. MILOFSKY: I think it is apparent, Your Honor, that you 
appreciate the significance of the testimony today, from the questions 
you have asked and I think the very last answer of Dr. MacDonald to the 
effect that the report, if anything, might have corroborated the conclu- 
sion that the deceased was an alcoholic, as well as the fact that she had 
a subdural clot three days old, supports the conclusion that it is im- 
possible to say that anything in this report corroborated the independent 
observations of Dr. Murphy. Now -- 

THE COURT: I don't see that at all, Mr. Milofsky. I think that 
what you have proved here today is that a doctor who had not performed 
the autopsy, who had not seen the deceased, who knew nothing of the 
clinical history of the deceased, could not look at the pathological report 
and tell that there was a subdural clot. 

On the contrary, it would appear from all that's been said and it's 
been somewhat difficult to get it out of these doctors, that a doctor who 
was familiar with the clinical history, a doctor who had seen the body, 


a doctor who had performed an extensive autopsy, had actually seen the 
existence of the subdural clot, with all that knowledge in mind, could 
look at the pathological report and find in it, in his mind, some corrobo- 


ration for the existence of the subdural clot. 

MR. MILOFSKY: Well, I dare say that everybody in this courtroom 

knows a good deal about subdural clots, but apparently -- 

THE COURT: I wouldn't be sure of that. 

MR. MILOFSKY: The testimony of Dr. Dardin is discredited in 
order to arrive at your conclusion. The testimony of Dr. Murphy is 
discredited -- Dr. Miller, Iam sorry -- is discredited to arrive at 


your conclusion. 
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THE COURT: I don't think it is at all. I think that Dr. Dardin ad- 
mitted that he had no clinical knowledge, whatever, of this case and if he 
had a clinical knowledge of it, he would know better what it was all about. 

MR. MILOFSKY: Well,Dr. Miller and Dr. Dardin both said that. 
But that's of no consequence. It's completely neste But the ques- 
tion -- 

THE COURT: I don't think it's irrelevant. For example, Dr. 
Dardin, I believe it was Dr. Dardin, said he didn't know whether there 
had been any damage to the brain tissue in this case, any tearing of the 
brain tissue, had no idea. If there was, then this blood could have come 
from a subdural clot. | 

MR. MILOFSKY: But if it's so vague, how cana doctor get on the 
stand and say that this ambiguous statement corroborates what I saw? 
To me it's incredible. | 

Let me say this, Your Honor. You have pointed out and brought up 

the question of whether a person who performed the autopsy him- 
self might interpret this report in a different manner from the man, 
well, from anybody else in the world who might examine it, and you have 
managed to get -- strike that. 

You have elicited testimony from the Doctors Murphy and MacDonald 
that the subjective opinions which they brought to this report might sup- 
port the conviction or the conclusion that the report supported the sub- 
jective convictions. | 

Your Honor, that is necessarily contained in the Guestions The 
report must be looked at objectively. What good is the report if a man 
brings his subjective views to the report? | 

THE COURT: It's a lot of use, a great deal of use, and that is 


done in varying reports by experts in all fields every day. 

MR. MILOFSKY: Well, the testimony of Dr. Miller and Doctor -- 

THE COURT: For example, let's suppose you have got a broken 
leg. You get an X-ray report which shows a broken leg.) | 

You send in a report that says, "Yes, this X-ray shows that the 
leg is broken in such and such a place." | 
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He can't tell whose leg it is, necessarily, how it was broken, or 
whether it was broken in an automobile accident or this, that or the other 
thing. 

But someone else who knows the history of the case can take that 
report and put it together and say, ''Yes, that leg was broken in that 
accident." 

Now, that’s essentially what is being done here. The fact that he 
finds this on the X-ray plate supports the conclusion of the original 
examining doctor who knows the history of the case that the leg was 
broken in the automobile accident. 

MR. MILOFSKY: Judge, there is no question in my mind that you 
believe what you are saying. Dr. Dardin said that this testimony was -- 
not on the stand, this is off the record. 

MR. BLACKWELL: I object. 

THE COURT: I am judging by what goes on on the stand and I 
won't listen to anything you offer otherwise. 

MR. MILOFSKY: Well, all right. I don't think there is anything 
else that I can say that would convince Your Honor. But, perhaps, I can 
give my theory and I will do this in about three minutes. 

Dr. Murphy is what I would characterize as a professional witness. 
He testified from the stand that he has been -- that he had performed 
20,000 autopsies in this area. 

In his affidavit he indicated that he had testified from twelve to 
15,000, that he had performed from twelve to 15,000 autopsies in this 

area. There is a discrepancy of 8,000. This impressed the jury. 

He testified that he found corroboration in Dr. Dardin's report 
which confirmed his independent diagnosis. He lated testified that he 


spoke to Dr. Dardin in front of the jury, concerning this report after he 


received it and this, sir, is material. 

And this, sir, was denied by Dr. Dardin, who never spoke to him. 
And when Dr. Murphy was pressed, he wiggled out of it by saying, "I 
think." 


223 


Now, this is a murder case. If he spoke to Dr. Dardin after he 
received the report, as he testified to under oath, he knows darn well 
what he spoke to him about, but he didn't speak to him. | 

This was just done to buttress his testimony. In Dr. Dardin's, 
Dr. MacDonald's -- Dr. Murphy's affidavit, he says, himself, on page 3, 

"It is true that there is nothing in the report that says subdural 
clot specifically; but there is in the report that clots were found, old 


and new, on the brain." 


Now, to interpret that as supporting the existence i a clot three 


days old is nonsense, and if I -- strike that. | 
The point is that in his testimony from the witness stand, he said 
specifically that no blood seeped into the brain. Well, how did it get 
there? Which is true -- what he said from the on or what he 
said in his affidavit? 
If no blood seeped into the brain, how did it get there ? It must 
have come from within the brain, as suggested by Dr. Dardin, as sug- 
gested by Dr. MacDonald. | 
This woman was a chronic alcoholic -- 
THE COURT: From inside and it could have come by reason of 


the pressure of a subdural clot. 
MR. MILOFSKY: Dr. Murphy testified that the clot was in the 

subdural space, and he is referring in his report here to the clots that 

were found, old and new, and he is talking about the age of the clots that 


were found, old and new, but beneath the subarachnoid, that -- immediate 
| 


membrane over the brain. 
Now, what's the significance of "old and new" to Dr. Murphy? The 
blood clot, the subdural clot was "old and new," but if what you Say is 
correct, that the clot, the subdural clot caused the pressure on the brain-- 
THE COURT: I don't say it's true. I said that the doctor testified 
it could do it. | 
MR. MILOFSKY: But if that is correct, sir, then there is no 
significance to Dr. Murphy's statement that there is in the report -- I 
am quoting -- ! 
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"That clots were found, old and new." This is what Murphy says. 

But you are not resting this on what Murphy says. It's what your 
questioning has brought out, sir. 

THE COURT: It's on the testimony of the witnesses as a result of 
the questioning. Have you anything further? 

MR. MILOFSKY: Indulge me for one second, Your Honor. 

THE COURT: All right. 

MR. MILOFSKY: I will point this out and then I will be through. 

I tried to show through what I consider a reasonable inference that 
Dr. Murphy never even saw this report. Now, this -- may I have the 
jacket, Your Honor. 

Or, perhaps you will tell me when this case was first set. 


The case was first set on August, July 13, 1959, it was continued 
to July 17, continued to July 22, continued to September 14, continued to 
October 22. 

On each of ‘these occasions, Dr. Murphy was prepared to testify. 


And I submit that he would have testified just the way he did in this case. 

The case was continued to November 12. 

THE COURT: You mean you want this Court to infer that if he had 
testified in July, he would have testified he saw a report that wasn't in 
existence? No, sir. 

MR. MILOFSKY: That is the conclusion that I draw, Your Honor, 
based on his statement that he spoke to Dr. Dardin, which he didn't, 
based on his exaggeration of the number of autopsies he has performed, 
based on his willingness to testify on two separate occasions that there 
was no organic disease of any abdominal organs of the deceased, where, 
in fact, we know that there was hepatic failure and had -- 

It’s inconceivable that Dr. Murphy would have testified that there 
was no abdominal pathology, pathological disease to those organs, the 
liver and kidney, etc., if he had seen the report which said hepatic 
failure -- 

Unless he was so indifferent as to the rights of the defendant as not 
to care what he testified to. 
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And that's all I have to say, Your Honor. | 

MR. BLACKWELL: May it please the Court, what the defense 
counsel says about these various continuances is quite true. 

However, the Government was ready on each and every occasion 
and all these continuances were granted at the request of the defendant. 

As to what Dr. Murphy would have testified had the case gone to 
trial on any of those previous occasions, I don't think it is before the 
Court today. 

I think it is very unfair criticism of Dr. Murphy to assume that 

he would have testified that he had seen that report, if he had not 
seen it. | 

This case was tried and the defendant was convicted of manslaughter 
when he was indicted for second degree murder. | 


There was a motion for a new trial heard by Your Honor, and Your 
Honor patiently listened to us, and you made a ruling. | 

This is a motion for a rehearing on that motion for a new trial. 

Your Honor has heard all of this evidence today, yes, conflicting 
evidence between expert witnesses. | 

But it all boils down, as Dr. Miller has said, the defendant's wit- 
ness said: Hadhe had an opportunity to perform the autopsy in this case, 
he would have been in a better position to determine the cause of the 
deceased, Betty Martin's death. | 

I submit to Your Honor, that in view of all of the evidence adduced 
here today, this verdict should stand and we request Your Honor to deny 
the motion for a new trial. | 

THE COURT: Well, the Court has in fact had a ranearing on this 
motion and will treat the motion as a rehearing on the motion for a new 
trial or judgment of acquittal. | 


| 
The Court will deny the motion. 


(Whereupon, the proceedings in the above hearing were concluded.) 


[Filed January 25, 1960] 


JUDGMENT AND COMMITMENT 


On this 22nd day of January, 1960 came the attorney for the gov- 
ernment and the defendant appeared in person and by counsel, Wilford 
Milofsky, Esq. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of MANSLAUGHTER 
and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Three (3) years to Nine (9) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ G. L. Hart, Jr. 
United States District Judge 


[Filed February 1, 1960] 
, NOTICE OF APPEAL, CRIMINAL 


Name and address of appellant: James H. Carter, D. C. Jail 


Name and address of appellant's attorney: Wilfred Milofsky, 
927 15th St., N.W., Washington 5, D. C., Di 7-3130 


Offense: Manslaughter 
Concise statement of judgment or order, giving date, and any sentence: 


January 25th, 1960, defendant sentenced 3 to 10 years; 
judgment manslaughter 


Name of institution where now confined, if not on bail: D. C. Jail 
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I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


| 

Feb. 1, 1960 /s/ James H. Carter 

Date Appellant | 

/s/ Wilfred Milofsky 
Attorney for Appellant. 

| 


[Filed February 1, 1960] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE 

TO PROCEED WITHOUT PREPAYMENT OF COSTS 

I, James H. Carter, being first duly sworn according to law, 
depose and say that Iam the in the above-entitled cause, and, 
in support of my application for leave to proceed in said cause without 


being required to prepay fees or costs, state as follows: 


1. That because of my poverty I am unable to pay the costs of 


said suit or action. 
That I am unable to give security for the same. 
That I believe that Iam entitled to the redress I seek in 
said suit or action. | 
That the nature of my cause of action is briefly stated as 


follows: | 
Appeal from judgment of manslaughter; sentence 3 to 10 years. 


/s/ James H. Carter | 


[JURAT] | 
| 

Let the applicant proceed without prepayment of costs; and a transcript 

of the record of all proceedings at trial Court level be provided defendant 

at government expense. 


/s/ G.L. Hart, Jr. 
Judge 


BRIEF FOR APPELLEE 


Guited States Court of Appeals 


| 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
| 


No. 15617] 
James H. Carter, APPELLANT, 
| 

v. ! 


Unrrep States oF AMERICA, APPELLEE. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

| 

OLIVER GASCH, 

United States Attorney. 


‘CARL W. BELCHER, 
MAUBICE RB. DUNIE, 
Assistant United States Attorneys. 


| 
| 
————— 


United States Court of Anneals 
“oe tha 


- veutt 


No. 15617 
QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented: 

1. Where the evidence shows appellant severely beat the de- 
ceased about the face and some hours thereafter dropped the 
deceased to the floor so that she struck her head, and where 
the deceased five weeks prior to her death had fallen and struck 
her head on the floor, and where death was caused by a sub- 
dural hematoma and two experts testified that in their opinion 
it was not medically possible to determine which of appellant’s 
actions—the beating or the dropping of the deceased—caused 
death, and where the jury was instructed to acquit appellant if 
it found the deceased died as a result of the fall five weeks prior 
to death or as a result of being dropped by appellant, and 
where the jury was instructed to consider the expert testimony 
in connection with other evidence, was there not sufficient evi- 
dence to submit the case to the jury? 

2. Where appellant was indicted on a charge of second degree 
murder in the beating death of the woman with whom he was 
living, and the evidence showed appellant and deceased had 
argued concerning the attention the latter had shown a former 
boyfriend, and where the evidence disclosed appellant had 
severely beaten the deceased, was not the jury properly in- 
structed on manslaughter as a lesser included offense of sec- 
ond degree murder and that an accidental or unintentional 
death with malice constitutes second degree murder? 

3. Where the Deputy Coroner performed the autopsy on the 
deceased and found an acute subdural hematoma and testified 
in his opinion the clot was three to five days’ old, and where 
he further testified the pathological report of specimens taken 
from the body of the deceased supported his opinion in view of 
the prior information he possessed as a result by performing 
the autopsy, and where other experts who did not perform the 
autopsy testified there was nothing in the pathological report 
proving the existence of the subdural clot, and where the Court 
after a full hearing found that the Deputy Coroner could sub- 
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jectively find in the report some corroboration for his opinion, 
and where none of the alleged newly discovered evidence—the 
testimony of two doctors who were not called during trial— 
was other than cumulative or impeaching, and where the evi- 
dence was available prior to and during trial and there was no 
showing of diligence by appellant in attempting to procure the 
evidence, and where the evidence was of such a nature it was 
not likely to produce an acquittal, was not appellant’s motion 
for a new trial properly denied? 

4. Where appellant’s trial counsel, who is his counsel on ap- 
peal, cross-examined the Deputy Coroner during the Govern- 
ment’s case in chief but failed to cross-examine him on his 
rebuttal testimony, and where counsel vigorously represented 
appellant throughout the trial, and where appellant was in- 
dicted for second degree murder but convicted of manslaughter, 
was not appellant afforded effective assistance of counsel? 


Rehearing Of The Motion For A New Trial. 
Statutes and rules involved 
Summary of argument. 
Argument: 
I. The Evidence Was Sufficient To Submit The Case To The 
Jury. 


TABLE OF CASES 


Bishop v. United States, 71 App. D.C. 132, 107 F. 2d 297 (1940) 

Burton v. United States, 80 U.S. App. D.C. 208, 151 F. 2d 17 (1945), 
cert. denied, 326 U.S. 789. 

Curley v. United States, 81 U.S. App. D.C. 389, 160 F. 2d 229 (1947), 
cert. denied, 331 U.S. 837 


Edwards v. United States, 103 U.S. App. D.C. 152, 256 F. 2d 707 (1958), 
cert. denied, 358 U.S. 847 

Evans v. United States, 122 F. 2d 461 (10th Cir. 1941) 

Fryer v. United States, 93 U.S. App. D.C. 34, 207 F. 2d 134 (1953), 


Glasser v. United States, 315 U.S. 60 (1942) __ 

Hart v. United States, 76 U.S. App. D.C. 193, 130 F. 2d 456 (1942). . 
Johnson v. United States, 32 F. 2d 127 (8th Cir. 1929) 

Lee v. United States, 72 App. D.C. 147, 112 F. 2d 46 (1940) 

Marcus v. United States, 66 App. D.C. 298, 86 F. 2d 854 (1936) 
McDonnel v. United States, 81 U.S. App. D.C. 123, 155 F. 2d 297 (1946)- 
Mitchell v. United States, 104 U.S. App. D.C. 57, 259 F. 2d 787 (1958), 


Morton v. United States, 79 U.S. App. D.C. 329, 147 F. 2d 28 (1945), 
cert. denied, 324 U.S. 875 
Thompson v. United States, 88 U.S. App. D.C. 235, 188 F. 2d 652 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15617 


James H. CarTer, APPELLANT, 
v. 
Unrrep States oF AMERICA, APPELLEE. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On June 22, 1959, there was filed in the District Court a one- 
count indictment charging appellant with second degree mur- 
der* (Indictment). He pleaded not guilty (Plea of Defendant) 
and was tried by jury from November 30 to December 4, 1959, 
inclusive (Transcript of Proceedings, Vols. I-IV, inclusive). 
Appellant was convicted of manslaughter? on December 4, 
1959 (Tr. 521). On January 4, 1959, a motion for a new trial 
was argued by counsel and denied by the Court (Transcript of 
Procedings dated January 4, 1960). On January 22, 1960, a 
rehearing was held on the motion for a new trial. After hear- 
ing testimony and argument, the Court denied the motion. 
(Transcript of Proceedings dated January 8 and January 22, 
1960.) By judgment and commitment filed January 25, 1960, 
appellant was sentenced to a term of imprisonment of three (3) 
to nine (9) years (Judgment and Commitment). On Febru- 
ary 1, 1960, the District Court permitted appellant to appeal 

222 D.C. Code § 2403. 


722 D.C. Code § 2405. 
(1) 
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in forma pauperis (Affidavit to Proceed on Appeal in Forma 
Pauperis). Appellant filed a notice of appeal on February 1, 
1960 (Notice of Appeal). 


The Trial 


Appellant began living with the deceased, Mrs. Betty M. 
Martin, in August, 1958 (Tr. 305), and on May 20, 1959, they 
moved into 635 G Street, Southeast, Apartment Two (Tr. 308). 
About 6:00 p.m. Friday, May 22, 1959, appellant and Mrs. 
Martin visited the apartment of Mr. and Mrs. Percy W. Layne 
(Tr. 140, 195). The Laynes lived in Apartment One, across 
the hall from the apartment occupied by appellant and Mrs. 
Martin (Tr. 137, 193). The purpose of the visit was to enable 
Mrs. Martin to show Mrs. Layne how nice she looked inasmuch 
as appellant and Mrs. Martin were going out for the evening 
(Tr. 140, 195, 314). 

At 3:00 a.m. Saturday, May 23, 1959, Mrs. Layne heard a 
“rapid” knock on the door of her apartment (Tr. 144). She 
awakened at the noise and asked who was at the door. Mrs. 
Martin replied, “ ‘Let me in, Mary. Mary, let mein. CanI 
lay down by you? Jimmy has been beating on me all night.’ ” 
Mrs. Layne opened the door and permitted Mrs. Martin to en- 
ter the apartment. Mrs. Martin lay down on the studio couch 
in the Layne apartment and Mrs. Layne covered her with a 
sheet. (Tr. 145, 196-197.) Approximately six hours later, at 
9:00 a.m. (Tr. 197), appellant came to the Layne apartment to 
take Mrs. Martin home (Tr. 146, 197).2 Appellant tried to 
awaken Mrs. Martin but was unsuccessful (Tr. 148). He 
picked her up from the couch and dropped her on the floor (Tr. 
147, 199). Then he dragged her across the hall to his apart- 
ment (Tr. 148) with her head “hanging down on the floor” (Tr. 
199). When Mrs. Martin was dropped to the floor “her head 
hit awful hard” (Tr. 151). Although Mr. Layne offered to help 
appellant carry the deceased to appellant’s apartment, the 
offer was refused (Tr. 216). 

That night, at 11:00 p.m., Mrs. Layne went to the appel- 
lant’s apartment and called to appellant and Mrs. Martin. 


* Mrs. Layne set the time of appellant’s morning visit at 10:00 or 11:00 
am. May 23 (Tr. 146). 
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Mrs. Layne returned to her own apartment and asked her hus- 
band to look into appellant’s apartment. (Tr. 200.) Mr. 
Layne did so and saw Mrs. Martin lying naked on the floor 
while appellant, wearing his trousers, shirt and socks, was lying 
on the bed (Tr. 201).* 

The next morning, Sunday, May 24, at 9:00 a.m., appellant 
came to the Layne apartment and asked if he could borrow a 
towel and a wash cloth. He said he wanted to wipe the blood 
from Mrs. Martin’s face. Mrs. Layne gave appellant what he 
requested and then returned to his apartment with him. Later, 
Mr. Layne went to appellant’s apartment. (Tr. 202.) Mrs. 
Layne wet the wash cloth and wiped Mrs. Martin’s face. Al- 
though she was not certain, Mrs. Layne thought Mrs. Martin 
was bleeding or foaming at the mouth. (Tr. 150.) Mr. Layne 
told appellant to call an ambulance because Mrs. Martin “looks 
like she is bad off” (Tr. 203). Mr. Layne said that had appel- 
lant and Mrs. Martin been fighting in their apartment Friday 
night he would have heard the noise. However, he went to 
bed about 10:00 p.m. (Tr. 230.) * 

Pvt. Thomas R. Johnson, of the Metropolitan Police De- 
partment, was in a scout car May 24, 1959, and received a call 
to go to appellant’s apartment (Tr. 42). On arrival at ap- 
proximately 8:20 a.m., Johnson saw Mrs. Martin lying on the 
bed with appellant and Mrs. Layne dressing her. Mrs. Martin 
was unconscious. (Tr. 43.) Johnson saw bruises on her right 
arm and on both eyes (Tr. 49). Both eyes were “good and 
black” and indicated Mrs. Martin had received a “severe beat- 
ing.” There was no blood on her face but there was blood on 
the pillowcase. (Tr. 65.) 

Detective Joseph L. O’Brien, of the Metropolitan Police 
Department * (Tr. 269), saw appellant in the witness room of 
the Fifth Precinct station at 9:00 a.m., May 24. Appellant 


“ According to Mrs. Layne, this incident occurred the morning of Sunday, 
May 24 (Tr. 148). 

*On cross-examination, appellant’s counsel read to the jury a statement 
written by Mr. Layne which had been read into the record at the Coroner’s 
Inquest. The statement was identical with Mr. Layne’s testimony at trial. 
(Tr. 241-242.) 

¢Both Pvt. Johnson and Detective O’Brien were assigned to the Fifth 
Precinct. 
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had been brought to the police station at 8:20 a.m. (Tr. 270.) 
O’Brien interrogated appellant after being informed Mrs. 
Martin had been taken from the apartment in an unconscious 
condition and there was evidence of her having been beaten. 
Appellant was arrested on an open charge until the extent 
of Mrs. Martin’s injuries could be determined. (Tr. 271.) 
O’Brien informed appellant of his rights before questioning 
him (Tr. 271-272).’ 

During O’Brien’s interrogation, appellant was cooperative 
and friendly (Tr. 280). In the oral statement made to O’Brien, 
appellant said he and Mrs. Martin went out Friday night and 
drank at several places. At 11:00 p.m. they were in the Ship’s 
Cafe at Eighth and G Streets, Southeast. (Tr. 273.) While 
returning to their apartment an argument developed concern- 
ing an ex-boy friend of Mrs. Martin. They continued arguing 
in their apartment and appellant began beating Mrs. Martin 
about the face and body with his open hand. Mrs. Martin left 
the apartment and went across the hall to sleep. (Tr. 274.)® 


7 O’Brien testified (Tr. 282): “I told him I was going to question him 
with reference to the injuries of Betty Martin; that if he wanted to tell 
me he could tell me; and if he didn’t want to, that was all right; that he 
could have a lawyer, if he wanted to; and anything he told me could be 
used against him in court, if necessary.” 

*The complete text of appellant’s statement to police, as testified by 
O’Brien, follows (Tr. 272-275) : 

“We went back to Friday evening when he got off at work. He worked 
at the Market Tire Company in Bethesda, Maryland. He stated he ar- 
rived home on Friday evening; and that he and Betty Martin had made 
arrangements to go out that evening. He got dressed and Betty got 
dressed. She had a new dress that evening. 

They went down to the corner liquor store at Seventh and G Streets, 
called Bordeaux, and at that place they purchased, I believe, a pint of 
liquor, brought it back to the house and then they went back out and went 
up on H Street, Southeast, and went in and out of a few places, having 
something to drink at each place. 

They went up town, I believe, up around Wisconsin Avenue somewhere, 
and they also had been in a few places there drinking. 

During this time they had met one of Betty Martin’s ex-boyfriends. He 
was with them all the time. 

They arrived back in Southeast after 11 p.m. on Friday evening. At 
that time they ended up at the Ship’s Cafe, located at Eighth and G Streets, 
Southeast. They sat there drinking with James Carter, Betty Martin and 
this other fellow that Betty Martin used to go with. 

He stated that Betty had been getting a little chummy with this other 
fellow that night, and that he figured they were trying to get him intoxi- 
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Mrs. Martin was taken to Casualty Hospital and was pro- 
nounced dead at 9:25 a.m., Monday, May 25, 1959, by Dr. 
Peregrino Natividad, of the hospital staff (Tr. 27, 28, 40). 
Dr. Natividad recalled seeing a large bandage on her face (Tr. 
30) but did not remember noticing any injuries or bruises on 
her left chest or her arm, which were the only parts of her body 
other than her face that he saw (Tr. 34). Appellant and the 
Government stipulated the body identified to Deputy Coroner 


cated so he would pass out of the picture and they would go on their way. 

He finally got disgusted and told Betty to come on home. This was 
about midnight. About midnight they left the Ship’s Cafe, the place on 
H Street, and they proceeded home to 635 G Street, Apartment 2. 

On the way home they had words concerning the ex-boyfriend, the amount 
of attention she was showing to him and everything. 

They arrived back at the house and they got ready for bed and all. He 
had a beer or so in the house and he was drinking that. Betty had 
opened up this bottle that they had bought previously that evening, and she 
was drinking from that. 

Then, they continued to argue about this ex-boyfriend. During this time 
she stated to James Carter she was leaving him and going to go to live with 
this other boyfriend again. 

He stated at that time he got mad at her and started beating her about 
the face with his open hand, and about the body. 

She then left Apartment 2 and went across the hall and then he went to 
sleep. He said he woke up the next morning, she was not in the room, and 
he then went to work. 

On the way to work he decided it was too late. That was about 9 a.m. 
on Saturday. 

He returned home to 635 G Street. He went over to Apartment 1 where 
Mr. and Mrs. Lane (sic) stayed, and Betty Martin was there laying on 
the couch. 

He said he picked her up from the couch and brought her over to his 
aparment and put her in bed. He said he went out and over to his mother’s 
house. I believe it was in Oxon Hill, Maryland to check on an income 
tax check that was supposed to be there. 

Nobody was home at his mother’s house and check was not in the mail- 
box so he went to the Shell Gas Station down the street there and talked 
to a few of the boys in the gas station. 

Then he came back to Southeast, went in and out of a few places, had 
a few beers, and arrived back home that evening. 

He said when he came into the apartment Betty Martin was lying on the 
floor by the bed with no clothes on. He said he picked her up and put her 
tobed. He went out later that evening. 

He said he returned some and went to bed; woke up next morning. 
Betty Martin still hadn’t woke up, said anything to him, so he came along, 
went out and called the police and an ambulance.” 
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Christopher J. Murphy at the District of Columbia Morgue on 
May 25, 1959, was that of Mrs. Martin (Tr. 26). 

Dr. Murphy performed an autopsy on Mrs. Martin’s body at 
1:00 p.m. May 25. Asa result of that autopsy, Dr. Murphy 
concluded that Mrs. Martin “died as a result of cerebral 
hemmorage (sic),® traumatic in character and cerebral com- 
pression.” (Tr. 84.) This was “caused by a subdural hemor- 
rhage which was caused by a force exerted from without the 
skull” (Tr. 85). Dr. Murphy said the left eye of Mrs. Martin 
had been removed about a month earlier. She had abrasions 
on both lips and her right eye was “black” with an abrasion and 
an old scar on the eyebrow. (Tr. 85.) There was a contusion 
in the center of her right arm pit and a discoloration high on 
her right cheek. There were bruises on the left knee, some of 
- which were old, i.e., three or four days’ old, perhaps older. 
(Tr. 86.) 

The anatomy of the cranium was explained by Dr. 
Murphy. He said there was no evidence Mrs. Martin suffered 
a fractured skull, but there was a “large subdural clot ® with 
compression of the brain” and pressure forcing the brain into 
the foramen, the area where the spinal cord is connected to the 
brain. This pressure also caused a pontial hemorrhage at the 
base of the brain. Dr. Murphy testified the subdural clot 
“showed organization and I estimated this to be about three 
days old.” (Tr. 87-88.) 

According to Dr. Murphy, the subdural clot could have been 
caused by a person striking Mrs. Martin with his fists, or “by 
any force exerted from without on the head which would be of 
sufficient character to cause molecular disturbance within the 
brain” (Tr. 88). Dr. Murphy learned that Mrs. Martin had 
been involved in an altercation. He did not learn of this fact 
prior to the autopsy, but either at the time he performed the 
autopsy or subsequent thereto. (Tr. 92.) Under cross-exam- 


°In nearly every instance where it is used in the Transcript, the word 
hemorrhage is misspelled. The correct spelling is used hereafter although 
the transcript may bear the incorrect spelling. 

* A subdural clot is a blood clot between the skull and the brain. There 
are three membranes in this area and the one closest to the skull is the 
dura. Hence, a subdural clot is one beneath the dura but above the other 
two membranes. (Tr. 87.) 
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ination, Dr. Murphy detailed his reasons for believing the sub- 
dural clot he removed from the body of Mrs. Martin to be 
three days’ old. The factors leading to this conclusion were: 
the degree of “organization” in the clot, i-e., the “congealing 
and clotting of the blood” (Tr. 96); the color of the blood in 
the clot (Tr. 96-97) ; the size of the clot and its diffusion (Tr. 
111) because it covered nearly the entire top of the head (Tr. 
104)" and was “pancake” shaped (Tr. 110), and the fibrous 
tissue which had formed within the clot (Tr. 112). Asked 
whether there was “one thing” which led to his determination 
of the clot’s age, Dr. Murphy replied, “There was no one thing 
that caused me to determine it was three days old. There was 
no one thing. It was general, everything taken into consider- 
ation and then confirmed in by microscopic study.” (Tr. 116.) 

In response to a hypothetical question posed by appellant’s 
counsel, a question that assumed an alcoholic woman losing 
consciousness and falling from a chair with sufficient force to 
cause a laceration in her forehead requiring four stitches five 
weeks prior to her death (Tr. 128), Dr. Murphy said that a 
person who sustained the hematoma he observed during the 
autopsy of Mrs. Martin would have manifested its symptoms 
much sooner than five weeks (Tr. 129). There would have 
been some destruction of the brain if the hemorrhage was five 
weeks’ old (Tr. 131). It was Dr. Murphy’s opinion, there- 
fore, the clot he found in Mrs. Martin’s skull was three to five 
days’ old (Tr. 129). Given three hypothetical situations, all 
said to occur within a two to three day period and all said to 
involve a striking of the head, Dr. Murphy said it could not 
be determined which of the three incidents caused the injury 
which led to death (Tr. 132-133). 

At the conclusion of the Government’s case, appellant moved 
for a judgment of acquittal (Tr. 292) which was denied by the 
Court after argument (Tr. 300). Counsel stipulated the ad- 
mission into evidence of the autopsy report which was the 
basis of Dr. Murphy’s testimony (Tr. 301). 

Appellant testified in his own behalf (Tr. 305). He de- 
scribed the various places he and Mrs. Martin visited on Friday 


™ Since the clot was in the subdural space, Dr. Murphy said the brain 
was not stained by the blood from the clot (Tr. 105). 
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night, May 22, 1959 (Tr. 314). These included the Layne 
apartment, a Chinese restaurant, the Ship’s Cafe, where ap- 
pellant drank beer while Mrs. Martin drank whiskey and water 
(Tr. 314), and the Red Robin, where Mrs. Martin drank beer 
(Tr. 315). The couple then returned to their apartment (Tr. 
316). When they arrived home, Mrs. Martin began drinking 
and later wanted to go out and buy more whiskey (Tr. 316). 
At 1:00 or 1:30 a.m., Mrs. Martin attempted to get her clothes 
but appellant blocked her efforts. He was sitting in a chair 
and struck her “with my open hand.” (Tr. 317.) He struck 
her once on the hip and once on the shoulder and denied strik- 
ing her face. Then Mrs. Martin, wearing pajamas, ran out of 
the apartment. (Tr. 318.) Appellant went to sleep and at 
9:00 a.m. that morning (Tr. 319) he went to the Layne apart- 
ment and saw Mrs. Martin lying on the couch (Tr. 320). She 
was foaming at the mouth (Tr. 321). He carried Mrs. Martin 
to his apartment and placed her in bed. Appellant went to 
work, locking the door to his apartment. When he reached the 
District line at Bethesda, Md., he decided to return home. 
Arriving back at the apartment at noon, he found the door 
open and Mrs. Martin lying on the floor. (Tr. 322.) Appel- 
lant again placed Mrs. Martin in bed and left the apartment, 
returning at 7:00 p.m. and Mrs. Martin was still in bed. (Tr. 
323.) Appellant went to sleep and awoke about 5:00 a.m. 
Sunday, May 24. He tried to awaken Mrs. Martin but to no 
avail (Tr. 324). Then he left the apartment and visited a 
friend (Tr. 324) and later called an ambulance (Tr. 325). 
The police arrived at the apartment about 7:30 a.m. (Tr. 328) 
and at 7:45 a.m. appellant was taken to the Fifth Precinct 
station (Tr. 330). 

On cross-examination, appellant denied telling Detective 
O’Brien he had struck Mrs. Martin with his fists (Tr. 332) and 
said he did not hear her knock on the door to the Layne apart- 
ment and announce that “Jimmy has been beating me all night” 
(Tr. 342). He denied dropping Mrs. Martin after picking her 
up and said he did not drag her from the Layne apartment 
(Tr. 345). He denied Mrs. Layne helped him put Mrs. Martin 
into bed and he also denied asking Mrs. Layne for a towel and 
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a wash cloth (Tr. 351). He said Mrs. Martin did not have any 
blood on her face that needed to be wiped off (Tr. 352). Ap- 
pellant testified on redirect examination that when he saw 
Mrs. Martin lying in the Layne apartment “there was foam 
and blood mixture” at her mouth (Tr. 370). 

Various hospital records of Mrs. Martin were introduced into 
evidence by the defense. One such document showed that Mrs. 
Martin, while in the custody of the police on April 15, 1959, 
fell and cut her forehead (Tr. 378-379). Mrs. Mary Thompson 
testified she had witnessed Mrs. Martin suffer convulsions on 
three occasions (Tr. 389). 

Dr. Frank N. Miller, a pathologist (Tr. 404), gave expert 
testimony distinguishing between chronic and acute subdural 
clots. The only difference is in the rapidity in the collection 
of blood. (Tr. 409.) He said the fall sustained by Mrs. Martin 
five weeks before she died could have caused the subdural hema- 
toma responsible for her death (Tr. 412). In his opinion, the 
description of the clot (he had been furnished a transcript of 
Dr. Murphy’s testimony as well as a copy of the autopsy report) 
was more likely that of a chronic subdural hematoma (Tr. 413). 
He agreed with Dr. Murphy that it would not be medically 
possible to determine which of several incidents occurring 
within a particular time period caused the clot (Tr. 417). Dr. 
Miller opined the clot could have been five weeks’ old (Tr. 
418). Microscopic examination would be very helpful in de- 
termining the age of a clot, he said, and without such inspection 
the age of a subdural clot could be determined within a range 
of one or two weeks by gross examination (Tr. 419). 

Dr. Miller testified, on cross-examination, that had he per- 
formed the autopsy he would have been “much more pre- 
pared” to say whether the clot was acute or chronic (Tr. 422). 
In response to a hypothetical question, Dr. Miller said heavy 
blows to the face could be sufficient to cause an acute subdural 
clot (Tr. 426-427). The Court asked Dr. Miller (Tr. 429): 


“Isn’t it more likely the clot, such as the one found in 
this case, was the result of the blows struck with the 
fists, or is it more likely it was the result of falling off the 
chair?” 
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Dr. Miller replied (Tr. 429): 

“T would like to say either a chronic or acute subdural 
clot is possible based entirely on the question of two 
types of injury. 

“I would have to concede it would be more likely to be 
due to the more recent injury, and ultimately it would 
depend on the gross and microscopic examination of the 
clot itself because either is a distinct possibility.” 

On redirect examination, Dr. Miller read the pathological re- 
port prepared by Dr. Vincent Dardin (Tr. 480). He was pro- 
vided with a microscope and the slides used in the preparation 
of Dr. Dardin’s report. After examination, Dr. Miller said 
none of the slides contained a section of a subdural clot. (Tr. 
445, 448.) 

Dr. Murphy was called as a Government rebuttal witness 
(Tr. 453). He was shown the Dardin report (Tr. 454) and 
asked if he wanted to change his opinion (Tr. 455). Dr. 
Murphy would not change his opinion and repeated his belief 
the subdural clot was three to four days’ old (Tr. 455). There 
was no cross-examination of Dr. Murphy following his direct 
testimony on rebuttal (Tr. 455-456). 

In the charge to the jury, the Court directed that appellant 
be acquitted if the jury found Mrs. Martin died as a result of 
the fall five weeks before her death or from the fall when ap- 
pellant picked her up from the couch (Tr. 506-507). The jury 
also was instructed on manslaughter as a lesser included offense 
of second degree murder (Tr. 509-510). 

After the jury had deliberated for some time, it sent a note to 
the Court requesting he restate that portion of the charge deal- 
ing with second degree murder, manslaughter and malice (Tr. 
515)22 The Court complied with the request (Tr. 515-519). 
Following further deliberation, the jury found appellant 
guilty of manslaughter (Tr. 521). 

2 The jury received the case at 3:41 p.m., December 3, 1959, and deliber- 
ated until 5:30 pm. (Tr. 512). The requested instructions were given at 
12:06 p.m., December 4, 1959, and the verdict was rendered at 3:04 p.m. the 
same day (Tr. 521). 


ll 
The Motion For A New Trial 


Argument on appellant’s motion for a new trial was had 
before the Court on January 4, 1959. At the time of argu- 
ment the Court had before it the affidavits of Drs. Dardin 
and Murphy (Affidavit of Dr. Vincent Dardin, filed Decem- 
ber 16, 1959; Affidavit of Dr. Christopher J. Murphy, filed 
December 31, 1959). After argument the Court denied the 
motion (Transcript of Proceedings dated January 4, 1960). 


Rehearing Of The Motion For A New Trial 


The rehearing of the motion for a new trial was held Janu- 
ary 22, 1960, and testimony taken from Drs. Murphy, Dardin, 
Miller and A. Magruder MacDonald, the District of Colum- 
bia Coroner. Dr. Murphy repeated earlier testimony that 
his conclusion concerning the subdural hematoma was based 
upon a number of items and that, to him, the pathological 
report of Dr. Dardin corroborated his conclusion. (Tr. 12-13, 
Transcript of Proceedings dated January 8 and January 22, 
1960).** Dr. Murphy said he sectioned the subdural hema- 
toma he removed from Mrs. Martin’s body, put the section in 
a test tube and labeled it, although Dr. Dardin said he never 
received the section (Tr. 12). Drs. MacDonald and Richard 
L. Whelton also saw the subdural hematoma, according to 
Dr. Murphy, and he sectioned it in their presence (Tr. 12, 15). 
Dr. Murphy was examined by appellant’s counsel on his testi- 
mony at trial and Dr. Dardin’s report (Br. 18-34, 39-42). 

Dr. Murphy said he did not recall when he spoke with Dr. 
Dardin about the latter’s pathological report or whether he 
discussed the subdural clot with him (Tr, 36).* The follow-. 
ing colloquy occurred between the Court and Dr. Murphy (Tr. 
37-38) : 


* Subsequent Transcript references will be to this Transcript of 
Proceedings. 


“Dr. Murphy later said he did not remember the discussion with Dr. 
Dardin, but that it was in reference to the subdural hematoma (Tr. 48). 
However, Dr. Murphy pointed out that although he did not recall the 
discussion the subdural hematoma would be the only thing he would have 
to discuss with Dr. Dardin. This is the reason, therefore, he said the 
discussion concerned this subject. (Tr.49, 52-53.) 
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“Tae Court. Doctor, let me see if I can put this 
thing in context. 

“Ts it your testimony that having made, performed 
the autopsy itself, having yourself seen this blood clot, 
that when you read Dr. Dardin’s report, in view of 
your prior knowledge you thought his report corrobo- 
rated yours?” 

“Tus Witness. I thought those clots that he was 
talking about corroborated my report, sir.” 

“Tres Court. Would it likewise follow, that if some- 
one who had not performed the autopsy, or could have 
followed, that someone who had not performed the 
autopsy, someone who had not actually seen the sub- 
dural clot at the time of the autopsy, could read Dr. 
Dardin’s report and not reach the same conclusion that 
you reached?” 

“A. They could say there was nothing in the report 
that would show evidence of a subdural hematoma.” 


Following Dr. Murphy to the witness stand was Dr. Dardin 
(Tr. 54). He was shown his affidavit and asked whether he 
adhered to the opinion that nothing in his report concerned a 
subdural clot (Tr. 55). He said he maintained that position 
(Tr. 56). He also said he did not discuss his report with Dr. 
Murphy (Tr. 60). 

Dr. Dardin said it is not necessarily true that the person who 
performs an autopsy is more able to form an opinion as to the 
cause of death than one who examines microscopically sections 
taken from the body. He said frequently the person who 
makes the microscopic examination corrects the diagnosis of 
the one who performed the autopsy. Dr. Dardin said he did 
not see any section of a blood clot in the specimens taken from 
Mrs. Martin’s body and sent to him. (Tr. 64.) 

Asked by the Court whether he could say that, in fact, no 
subdural clot existed in Mrs. Martin, Dr. Dardin replied, “Oh, 
no. I could never say that” (Tr. 66). He said a clot will 
“certainly form” in three days and that he would be able to 
form an opinion as to whether the clot was three to five days’ 
old as distinguished from five weeks’ duration. However, he 
would not attempt to determine the age of a subdural clot 
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within a period of one week without microscopic examination. 
(Tr. 67.) Dr. Dardin said that had he performed the autopsy 
he would be in a much better position to determine the cause 
of death (Tr. 72). 

Dr. Miller testified that in his opinion there was nothing in 
the pathological report to lead to an inference a subdural clot 
existed in the skull (Tr. 77). He repeated his opinion given 
at trial that without microscopic examination the age of a 
subdural clot could not be pinpointed as less than a week (Tr. 
79). But it could be determined without microscopic inspec- 
tion whether the clot was acute or chronic (Tr. 79), because 
a “capsule” forms around the clot after a period of about three 
weeks (Tr. 80). 

Dr. MacDonald testified he saw the subdural clot at the time 
of the autopsy (Tr. 83) although there was nothing in the 
pathological report describing that clot (Tr. 84). He said the 
statement in the report that there was a certain amount of 
hemorrhage in the medulla would lend some credence to the 
fact there was a subdural hemorrhage. This indicated some- 
thing produced the hemorrhage in the medulla and that cause 
was the cerebral compression due to the subdural hematoma. 
(Tr. 87.) Dr. MacDonald said there is no doubt “whatsoever” 
the clot he saw at the autopsy of Mrs. Martin’s body was an 
acute clot. He said it was impossible to state the clot’s exact 
number of hours’ or days’ duration, but with the naked eye he 
could distinguish its age from three to five days’ as compared 
with five or six weeks. (Tr. 88.) 

On the’ basis of the clot’s semi-gelatinous texture, its posi- 
tion on the membrane and the lack of organization, Dr. Mac- 
Donald concluded it was three to five days’ old, perhaps older 
(Tr. 91). 

After the testimony was completed, counsel argued the mo- 
tion, which thereupon was denied by the Court (Tr. 107). 


STATUTES AND RULE INVOLVED 
Title 22, District of Columbia Code, Section 2403, provides: 


Murder in second degree: Whoever with malice afore- 
thought, except as provided in sections 22-2401, 22- 
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2402, kills another, is guilty of murder in the second 
degree. 
Title 22, District of Columbia Code, Section 2405, provides: 


Punishment for manslaughter: Whoever commits 
manslaughter shall be punished by a fine not exceeding 
one thousand dollars, or by imprisonment not exceed- 
ing fifteen years, or by both such fine and imprisonment. 


Rule 33, Federal Rules of Criminal Procedure, provides: 


The court may grant a new trial to a defendant if re- 
quired in the interest of justice. If trial was by the 
court without a jury the court may vacate the judgment 
if entered, take additional testimony and direct the 
entry of anew judgment. A motion for a new trial based 
on the ground of newly discovered evidence may be 
made only before or within two years after final judg- 
ment, but if an appeal is pending the court may grant 
the motion only on remand of the case. A motion for a 
new trial based on any other grounds shall be made 
within 5 days after verdict or finding of guilty or within 
such further time as the court may fix during the 5-day 
period. 

SUMMARY OF ARGUMENT 


I 


The evidence showed that the deceased had been severely 
beaten about the face. Although experts testified either the 
beating inflicted by appellant or an incident some hours later, 
when appellant lifted the deceased from a couch and dropped 
her so that her head struck the floor, could have resulted in 
the subdural hematoma which caused death, the issue was one 
for the jury to decide on the basis of all the testimony. More- 
over, the jury was instructed that before it could find appellant 
guilty of any degree of homicide it first had to find beyond 
@ reasonable doubt that the deceased died as a result of in- 
juries inflicted by appellant. Under existing law the verdict 
of the jury must be sustained if there is substantial evidence, 
taking the view most favorable to the Government, to support 
it. 
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II 


An accidental or unintentional killing with malice consti- 
tutes second degree murder. Although appellant severely beat 
the deceased, it does not necessarily follow he intended to kill 
her or that there was malice in the homicide. There was evi- 
dence appellant and the deceased had argued about the atten- 
tion she showed a former boyfriend the night of the beating. 
Therefore, the Court properly instructed the jury on man- 
slaughter as a lesser included offense of second degree murder 
and the provocation necessary to reduce second degree murder 
to manslaughter. 

Ii = 


Appellant’s motion for a new trial was properly denied be- 
cause the newly discovered evidence (1) was not new at all, 
(2) would have been merely cumulative or impeaching in 
nature, (3) probably would not have produced an acquittal 
and there was no diligence shown by appellant in attempting 
to procure the evidence prior to or during trial. Of the four 
witnesses who testified at the rehearing of the motion, two 
testified at trial and two were available to appellant before or 
during trial. 

IV 

Appellant was given effective assistance of counsel although 
counsel did not cross-examine a Government rebuttal witness. 
The witness, Dr. Murphy, had been cross-examined during 
the Government’s case in chief. A strategic or tactical mis- 
take, carelessness or inexperience, do not necessarily amount 
to ineffective assistance of counsel unless the trial taken as a 
whole was a “mockery of justice.” Such was not the case here. 
Counsel provided appellant with energetic, vigorous and effec- 
tive representation throughout the trial. 


ARGUMENT 
I 
The Evidence Was Sufficient To Submit The Case To The Jury. 


Appellant contends there was insufficient evidence on the 
cause of death for the Court to submit the case to the jury 
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(Arg. I, Br. 9). This argument is based on the testimony of 
two expert witnesses that it was not medically possible to 
determine which of two or three incidents caused the death of 

The Court carefully instructed the jury that appellant could 
be found guilty only if the jury found beyond a reasonable 
doubt that Mrs. Martin’s death was caused by wounds inflicted 
by appellant (Tr. 506). Otherwise, appellant should be 
acquitted. Moreover, the Court spelled out that if the jury 
found another incident caused death the appellant must be 
acquitted (Tr. 507). 

So far as the expert witnesses were concerned, the jury was 
instructed that it was not bound by their testimony but could 
consider it in connection with the other evidence in the case 
and give the expert testimony such weight as they (the jurors) 
saw fit (Tr. 505). 

The question thus became one of fact for the jury’s deter- 
mination. In Curley v. United States, 81 U.S. App. D.C. 389, 
392-393, 160 F. 2d 229 (1947), cert. denied, 331 US. 837, this 
Court said: 

«“* * * The law recognizes that the scope of a reasonable 
mind is broad. Its conclusion is not always a point 
certain, but, upon given evidence, may be one of a 
number of conclusions. Both innocence and guilt be- 
yond reasonable doubt may lie fairly within the limits 
of reasonable conclusion from given facts. The judge’s 
function is exhausted when he determines that the evi- 
dence does or does not permit the conclusion of guilty 
beyond reasonable doubt within the fair operation of a 
reasonable mind. 

“The true rule, therefore, is that a trial judge, in pass- 
ing upon a motion for directed verdict of acquittal, must 
determine whether upon the evidence, giving full play 
to the right of the jury to determine credibility, weigh 
the evidence, and draw justifiable inferences of fact, a 
reasonable mind might fairly conclude guilt beyond 2 
reasonable doubt. If he concludes that upon the evi- 
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dence there must be such a doubt in a reasonable mind, 
he must grant the motion; or, to state it another way, 
if there is no evidence upon which a reasonable mind 
might fairly conclude guilt beyond a reasonable doubt, 
the motion must be granted. If he concludes that either 
of the two results, a reasonable doubt or no reasonable 
doubt, is fairly possible, he must let the jury decide the 
matter.” (Emphasis supplied.) 


The Court pointed out that were the judge to direct acquittal 
whenever in his opinion “the evidence failed to exclude every 
hypothesis but that of guilt, he would preempt the functions of 
the jury.” Id. at 393. 

The testimony showed that Mrs. Martin had been severely 
beaten. Her eyes were “good and black” and there were bruises 
on her right arm. There were abrasions on her lips and her 
right cheek was discolored. These were the manifestations of 
the beating. The only other proved incident which occurred 
to her within the critical time period was appellant’s dropping 
her to the floor when he lifted her from the couch. And he 
denied this incident. All these facts were known to the jury. 
In such a situation the rule to be applied was laid down in 
Glasser v. United States, 315 U.S. 60, 80 (1942). There the 
Supreme Court declared: “The verdict of a jury must be sus- 
tained if there is substantial evidence, taking the view most 
favorable to the Government, to support it.” See Morton v. 
United States, 79 U.S. App. D.C. 329, 331, 147 F. 2d 28 (1945), 
cert. denied, 324 U.S. 875. The evidence in the instant case 
meets the standard of substantiality set forth in the Glasser 
decision. 

When deciding whether the case should be submitted to the 
jury, the Court “must assume the truth of the Government’s 
evidence and give the Government the benefit of all legitimate 
inferences to be drawn therefrom.” Curley v. United States, 
supra, at 392. 

Therefore, not only was the Court correct in submitting the 
case to the jury for the determination of the facts, but it is sub- 
mitted the jury’s verdict was proper and in accord with the 
facts presented at trial. 


18 


II 
The Court’s Instructions Were Proper And Correct. 


Appellant argues the Court erred in instructing the jury on 
an accidental or unintentional killing with malice constituting 
second degree murder (Arg. II, Br. 10) and in giving an in- 
struction on manslaughter as 2 lesser included offense of sec- 
ond degree murder (Arg. III, Br. 13).* 

The Court directed the jury to acquit appellant if it found 
Mrs. Martin died as a result of the fall five weeks prior to 
her death or as a result of being dropped by appellant when he 
lifted her from the couch (Tr. 506-507). The jury also was 
fully instructed on the presumption of innocence (Tr. 508) on 
reasonable doubt and the burden to be carried by the Govern- 
ment in proving the appellant’s guilt beyond a reasonable 
doubt (Tr. 503-504). 

In charging the jury that an accidental or unintentional 
death accompanied by malice is second degree murder, the 
Court was clearly correct. There is no doubt this is the law. 
Lee v. United States, 72 App. D.C. 147, 149, 112 F. 2d 46 
(1940); Marcus v. United States, 66 App. D.C. 298, 304, 86 
FP. 2d 854 (1936) ; United States v. Edmonds, 63 F. Supp. 968, 
970 (D.C.D.C. 1946). 

Since the indictment charged appellant with killing Mrs. 
Martin by striking her with his fists, appellant contends it is 
“inconceivable” the death could be construed as accidental or 
unintentional. Obviously, this is not so2* Appellant could 


> Appellant twice in his Brief (Arg. II, Br. 10, 11) mentions first degree 
murder in connection with the accidental or unintentional killing instruc- 
tion. This is not supported in the record. The Court referred to first degree 
murder only to distinguish it from second degree murder (Tr. 507). The 
instruction given follows: “. . . An accidental or unintentional killing con- 
stitutes murder in the second degree if the killing is accompanied by malice” 
(Tr. 508). 

* Appellant claims the Court told the jury, “An accidental or uninten- 
tional killing constitutes murder in the first degree if the killing is ac- 
companied by malice.” The quotation is not correct. Moreover, appellant 
contends that by this instruction the jury was told to find the appellant 
gulity of second degree murder “if the accidental fall were accompanied 
by malice.” (Arg. II, Br. 11). Appellant’s interpretation is clearly 
erroneous. 
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have acted with malice in striking the deceased, his blows 
causing her death. But at the same time he did not intend 
that she die. He did not intend to kill her. This is the obvi- 
ous explanation of the jury’s verdict. 

Furthermore, the position is borne out by appellant’s own 
testimony at trial. He admitted striking Mrs. Martin (Tr. 
318). He also said he loved her (Tr. 334). Assuming, argu- 
endo, appellant’s position on appeal that the striking was with 
malice, it does not necessarily follow he intended to kill Mrs. 
Martin. In other words, appellant may have acted with malice 
when he struck Mrs. Martin but malice was not present in 
the homicide. The Court carefully instructed on express and 
implied malice and told the jury there was no evidence of 
express malice in the case (Tr. 508). 

Moving momentarily to appellant’s contention the Court 
erred in instructing on manslaughter as a lesser included of- 
fense of second degree murder, his basic argument is that if his 
blows caused death then he committed second degree murder 
and “nothing less” (Arg. III, Br. 14). 

Manslaughter is the unlawful killing of a human being 
without malice. Fryer v. United States, 93 U.S. App. D.C. 34, 
38, 207 F. 2d 134 (1953), cert. denied, 346 U.S. 885. Second 
degree murder is the unlawful killing of a human being where 
there is not a premeditated design and plan to effect death but 
where there is malice aforethought. Fryer v. United States, 
supra. 

Second degree murder is reduced to manslaughter where 
there is sufficient provocation to create “heat of passion” in a 
reasonable and sober man. Hart v. United States, 76 US. 
App. D.C. 198, 195, 130 F. 2d 456 (1942); Bishop v. United 
States, 71 App. D.C. 132, 136, 107 F. 2d 297 (1940). 

In the instant case the Court fully instructed the jury on 
the provocation necessary to reduce second degree murder to 
manslaughter (Tr. 509-510). The testimony showed appel- 
lant had been arguing with the deceased about the attention 
she had showered upon a former boyfriend. Certainly the jury 
could have found appellant was sufficiently provoked, his 
mind sufficiently blinded with rage, that when he committed 
the act the killing was reduced to manslaughter. Under the 
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circumstances of the case the Court would have committed 
error in failing to instruct on manslaughter as a lesser included 
offense. 

Appellant may well have committed a murder in the second 
degree. Whether it was such a killing, or whether it was man- 
slaughter, or whether appellant was, in fact, not responsible 
for the death of Mrs. Martin were questions to be decided by 
the jury in accordance with the Court’s instructions. The in- 
structions patently were correct. Appellant is fortunate his 
jury was merciful. 

III 


The Motion For A New Trial Properly Was Denied. 


Appellant’s fourth argument to this Court is captioned (Arg. 
IV, Br. 15): 

“Defendant’s motion for a new trial should have been 
granted where evidence was introduced subsequent to 
the trial which demonstrated that the Deputy Coroner 
testified falsely, or was incompetent as a medical expert, 
or, was culpably negligent on matters material to the 
Government’s case.” 


Appellant notes that there was no cross-examination of Dr. 
Murphy, the Deputy Coroner, when he testified as a rebuttal 
witness for the Government, although he was intensively 
cross-examined during the Government’s case in chief. De- 
spite this failure to cross-examine Dr. Murphy in the rebuttal 
phase of the trial, appellant states (Arg. IV, Br. 18) :7 


«* * * Counsel for the defendant at this point was 
convinced beyond doubt that Dr. Murphy had either 
perjured himself, was incompetent to testify as an ex- 
pert, or was grossly negligent. A possibility of senility 
had also been considered in conversations with other 
doctors.” 

The essence of appellant’s contention is that the Court below 
erred in failing to grant a new trial on the basis of newly dis- 


™ Appellant also claims this failure to cross-examine Dr. Murphy de- 
prived him of effective assistance of counsel (Arg. V, Br. 32). See Argu- 
ment IV, infra. 


21 


covered evidence.” The law governing such a motion was dis- 
cussed by this Court in Thompson v. United States, 88 U.S. 
App. D.C. 235, 236, 188 F. 2d 652 (1951). There appellant 
claimed he was entitled to a new trial on the basis of newly dis- 
covered evidence discrediting the sole Government witness. In 
upholding the lower court’s denial of the motion, this Court 
stated: 


“* * * To obtain a new trial because of newly dis- 
covered evidence (1) the evidence must have been dis- 
covered since the trial; (2) the party seeking the new 
trial must show diligence in the attempt to procure the 
newly discovered evidence; (3) the evidence relied on 
must not be merely cumulative or impeaching; (4) it 
must be material to the issues involved; and (5) of such 
nature that in a new trial it would probably produce 
an acquittal.” Jd. at 236.% 


The Court observed that the evidence involved was the com- 
plaining witness’ police record. Its sole use would be to im- 
peach the lone prosecution witness. 

In McDonnel v. United States, 81 U.S. App. D.C. 123, 155 
F. 2d 297 (1946), this Court declared: 


“The trial court has a broad discretion as to whether 
a new trial should be granted because of newly dis- 
covered evidence, and its action will not be disturbed on 
appeal unless an abuse of that discretion appears.” ” 


It is clear from the proceedings on the motion for a new trial and 
the subsequent rehearing of the motion that the Court below 
did not abuse its discretion in denying appellant a new trial. 
When the motion first was argued on January 4, 1960, after 
affidavits had been filed by Dr. Murphy and Dr. Dardin,” the 
Court said it was not convinced Dr. Murphy testified incor- 


* Rule 33, F.R. Cr. P. 

* See Johnson v. United States, 32 F. 2d 127 (8th Cir. 1929); Evans v. 
United States, 122 F. 2d 461 (10th Cir. 1941). 

* See Thompson v. United States, supra; Fryer v. United States, supra. 

“Dr. Dardin prepared the pathological report based on the miscroscopic 
examination of sections removed from Mrs. Martin’s body at the autopsy 
and sent to him from the District of Columbia Morgue. 
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rectly. If the Court thought such was the case, a new trial 
would be granted. The Court said, “I think it is a matter of 
interpretation by different doctors of a given report or set of 
circumstances.” 

On January 22, 1960, a rehearing of the motion for a new 
trial was held at which testimony was taken of Drs. Murphy, 
Dardin, MacDonald and Miller. Appellant contends the testi- 
mony substantiated his charges against Dr. Murphy, although 
this is not supported by the record. The record does indicate 
certain factual disagreements between Drs. Murphy and 
Dardin, but appellant’s allegations Dr. Murphy perjured him- 
self, or was incompetent or culpably negligent are without 
support.” 

The testimony of the doctors is summarized in the Counter- 
statement of the Case, supra, pp. 11-13. When the testimony 
was completed and counsel argued the motion, the Court said 
(Tr. 99): 

«*# * * T think that what you (appellant’s counsel) 
have proved here today is that a doctor who had not per- 
formed the autopsy, who had not seen the deceased, who 
knew nothing of the clinical history of the deceased, 
could not look at the pathological report and tell that 
there was a subdural clot. 

“On the contrary, it would appear from all that’s been 
said and it’s been somewhat difficult to get it out of 
these doctors, that a doctor who was familiar with the 
clinical history, a doctor who had seen the body, a doc- 
tor who had performed an extensive autopsy, had actu- 
ally seen the existence of the subdural clot, with all 
that knowledge in mind, could look at the pathological 
report and find in it, in his mind, some corroboration for 
the existence of the subdural clot.” 


™ Dr. Murphy testified he placed a section of the subdural clot in the test 
tube and labeled it (Tr. 12). (Transcript of Proceedings dated January 8 
or January 22, 1960). Dr. Dardin said he did not see any section of a 
blood clot in the specimens taken from Mrs. Martin’s body and sent to him 
(Tr. 64). Dr. Murphy said he discussed the subdural hematoma with Dr. 
Dardin but could not recall when this discussion occurred (Tr. 36, 49, 52-53). 
Dr. Dardin said he did not discuss the report with Dr. Murphy (Tr. 60). 


23 


Appellant concedes no one disputed Dr. Murphy’s finding a 
subdural clot actually existed in Mrs. Martin and that it was 
observed by Dr. Murphy (Arg. IV, Br. 15-16). Therefore, the 
focus of his argument is Dr. Murphy’s testimony the clot was 
three to five days’ old. Whether other doctors would be willing 
to estimate the age of a clot without microscopic examination 
in periods of time of less than one week is not in issue. The 
fact Dr. Miller would not do so was brought to the attention 
of the jury. The instant case is not as though appellant was 
without competent medical testimony to support his position. 
The jury found as a fact, despite the disagreement between Drs. 
Murphy and Miller on whether the duration of a subdural clot 
could be determined at less than a week without microscopic 
examination, that the beating inflicted on Mrs. Martin by ap- 
pellant caused her death three days later.* 

Furthermore, the jury had the benefit of Dr. Miller’s opinion 
the clot could have been five weeks’ old and its description 
indicated to him it was chronic rather than acute. Dr. Miller 
also was provided with a microscope and the slides containing 
specimens from Mrs. Martin’s body and testified before the 
jury that none of the slides contained a section of a subdural 
clot. The issue therefore was one for jury determination as to 
whether they chose to accept the opinion of Dr. Murphy or 
of Dr. Miller. 

In view of the testimony adduced at trial by appellant, it 
appears the evidence on which he relies in his motion for a new 
trial fails to meet the criteria established in Thompson v. 
United States, supra. Certainly the evidence was available to 
appellant prior to and during trial. On the whole, the evidence 
is merely cumulative or impeaching. Finally, it is not of such 
@ nature it would probably produce an acquittal. 

That Dr. Dardin’s testimony was available to appellant 
during trial was proved during the first hearing on the motion 


* It is interesting to note that Drs. Dardin, Miller and MacDonald, on the 
rehearing of appellant’s motion for a new trial testified that merely by look- 
ing at the clot they could tell whether it was of short duration, Le., three 
to five days to a week, or whether it was five weeks’ old; in other words, 
whether it was acute or chronic. (Tr. 67, 79, 88.) Obviously, Dr. Murphy’s 
position was the same. 
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for a new trial, when counsel™ said: (Tr. 8, Transcript of 
Proceedings dated January 4, 1960): 
“Of course, I am still gambling. The decision is not 
over yet. 
“But as to the reason for my not calling Dr. Dardan 
(sic), in addition to the question of whether a continu- 
ance would have been granted, I had never spoken to 
Dr. Dardan (sic), and although I was convinced as to 
the correctness of my position, had I subpoenaed him 
and found I was wrong, I would have just given the case 
to the government. 
“And for that reason, I submit, Your Honor, that this 
does belong in the category of newly discovered evi- 
dence.” 


By his own admission that he could have subpoenaed Dr. 
Dardin, appellant destroys his argument the evidence is newly 
discovered. Dr. MacDonald also could have been subpoenaed 
by appellant at trial. Drs. Miller and Murphy testified at trial. 
In sum, the record establishes that the Court below took every 
possible precaution to protect appellant’s rights. The Court 
permitted two hearings on the motion for a new trial and then 
concluded the motion should be denied. It is submitted the 
Court’s action was fair and proper and in no way could be 
considered an abuse of discretion. 


IV 
Appellant Had The Effective Assistance Of Counsel 


The final argument presented to this Court by appellant is 
the alleged ineffective assistance of counsel in that counsel 
failed to cross-examine Dr. Murphy when the Deputy Coroner 
testified as 2 Government rebuttal witness. Appellant’s pres- 
ent counsel on appeal also was his trial counsel. 

The mere failure of counsel to cross-examine Dr. Murphy 
does not constitute ineffective assistance of counsel. As this 


* Appellant’s counsel on appeal, Mr. Wilfred Milofsky, Esq., also was his 
counsel at trial. 
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Court said in Edwards v. United States, 103 U.S. App. D.C. 
152, 153, 256 F. 2d 707 (1958), cert. denied, 358 US. 847: * 


“* * * Mere improvident strategy, bad tactics, mis- 
take, carelessness or inexperience do not necessarily 
amount to ineffective assistance of counsel, unless taken 
as a whole the trial was a ‘mockery of justice.’ ” 


There is nothing in the record to suggest counsel was so inept 
and ineffective that the trial was a “mockery.” 

In Mitchell v. United States, 104 U.S. App. D.C. 57, 259 
F. 2d 787 (1958), cert. denied, 358 U.S. 850, this Court stated: 


«« * * Tf a movant under Section 2255 makes no alle- 
gations of ineffectiveness or incompetence of counsel, 
save in matters normally within the realm of counsel’s 
judgment, he is not entitled to a hearing.” 


If a petitioner under 28 U.S. Code § 2255 is not entitled to a 
hearing on such allegations, it is strikingly clear appellant is 
not entitled to a reversal of the judgment of conviction based 
on the same charges. 

Moreover, treating appellant’s argument on its facts it is 
shown that Dr. Murphy was not cross-examined on his rebuttal 
testimony as a matter of defense tactics and strategy. Accord- 
ing to appellant’s brief, counsel knew when Dr. Murphy 
testified on rebuttal that he “had either wilfully perjured him- 
self, was incompetent to testify as an expert, or was culpably 
negligent in the presentation of his testimony” (Arg. V, Br. 
32). 

Despite these beliefs, appellant implies Dr. Murphy was 
not interrogated because he was nearly seventy years old and 
ill, had faithfully served his community for thirty years and 
expected to retire from his post as Deputy Coroner in the near 
future. Certainly an assumption that the decision not to ques- 
tion Dr. Murphy on rebuttal was grounded in sympathy is 
at least partially dispelled by counsel’s rigorous and intensive 
questioning of Dr. Murphy on the rehearing of the motion for 

*See Diggs v. Welch, 80 U.S. App. D.C. 5, 148 F. 2d 667 (1945), cert. 


denied, 325 U.S. 889; Burton v. United States, 80 U.S. App. D.C. 208, 151 
F.2d 17 (1945), cert. denied, 326 U.S. 789. 


26 


@ new trial. The sole difference between the two opportuni- 
ties for cross-examining Dr. Murphy lies in the fact that when 
the rehearing was had appellant already had been found 
guilty by a jury of manslaughter. 

Counsel gave appellant strenuous and effective representa- 
tion throughout the trial, as is evidenced by the record. The 
only alleged inadequacy on the part of counsel is the failure 
to cross-examine a rebuttal witness, whom counsel had ade- 
quately cross-examined when the witness testified during the 
Government’s case in chief. Failure to further examine the 
witness does not render counsel’s representation “a farce and 
mockery of justice.” Diggs v. Welch, supra. 

CONCLUSION 

Wherefore, it is respectfully submitted the judgment of the 

District Court be affirmed. 
Otrver GascH, 
United States Attorney. 
Cant W. Br.cHer, 


Maovrice R. Don, 
Assistant United States Attorneys. 
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